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SUMMARY: OSHA is updating the
agency’s standard for cranes and
derricks in construction by clarifying
each employer’s duty to ensure the
competency of crane aperators through
training, certification or licensing, and
evaination. OSHA is also altering a
provision that required different levels
of certification based on the rated lifting
capacity of equipment. While testing
organizations are not required to issue
certifications distinguished by rated
capacities, they are permitted to do so,
and employers may accept them or
continue to rely on certifications based
on crane type alone. Finatly, this rule
establishes minimum requirements for
determining operatar competency, This
final rute will maintain safety and
health protections for workers while
reducing compliance burdens.

DATES: Effective dats: This final rule is
effsctive on December 10, 2018, except
the amendments to 26 CFR 1926,1427(a)
and {f) {evaluation and documentation
requirements), which are effective
February 7, 2019,

Compliance date: See Sectien C,,
Paperwork Reduction Act, of this
document regarding dates of compliance
with collections of information in this
final rule.

ADDRESSES: In accordance with 28
U.5.C. 2112(a}2), the agency designates
Edmund C. Baird, Acting Associate
Solicitor of Labor for Occupational
Safety and Health, Office of the
Solicitor, Room 5-4004, 1.5,
TDepartment of Labar, 206 Constitution
Avenue NW, Washington, 13C 20210, to
receive petitions for review of the final
Tule,

Docket: To read or download material
in the electranic docket for this
rulemalking, go to hittp://
www.regilations.gov or to the OSHA
Dockst CGifice at Technical ata Center,
Room N-3653, OSHA, 1U.S. Department
of Labor, 200 Constitution Avenus NW,
Washington, DC 20210; telephone: (202)
693—-2350, TTY number (877) 889-5627.
Some information submitted (e.g.,

copyrighted material) is not available
publicly to read or download through
this website. All submissions, including
copyrighted material, are available for
inspection at the OSHA Dockel Office.
Contact the OSHA Docket Office for
agsistance in locating docket
submissions.

FOR FURTHER INFORMATION CONTACT:

General information and press
inquiries: Mr. Frank Meilinger, OSHA
Office of Communications; telephone:
(202) 823-1999; email:
Meilinger.Francis2@dol.gov.

Technical inquiries: Mr. Vernon
Preston, Directorale of Construction;
telephone: (202) 693-2020; fax: (202)
603-1689; email: preston.vemon@
dol.gov.

Copies of this Federal Register
niotice and news releases: Electronic
copies of these documents are available
at OSHA's web page at htip://
www.osha gov,
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I. Executive Summary

(QSHA is amending 29 CFR 1826
subpart CC to revise sections that
address crane operator training,
certification/licensing,! and

1The term “‘certification/licensing” covers each

of the eerlilication options in the proposed rule
(third-party certification or an audited employer
certificalion program} as well as state or local
operator licensing requirements. Operators
omployed by the U.S, military are also addressed

competency. The purposes of these
amendiments are to alter the requirement
that crane-operator certification be
based on equipment “type and
capacity,” instead permitting
certification based on equipment “type”
or “type and capacity”; continue
requiring training of operators; clarify
and continue the employer duty to
evaluate operators for their ability to
safely operate equipment covered by
subpart CC; and require documentation
of that evaluation.

This rule alters the requirement that
crane operators be certified by
equipment “‘type and capacity,” which,
based on the record, creates regulatory
burden without additional safety henefit
and artificially limits the potential for
crane operators to obtain certification,
Allowing certification by equipment
“lype” or “‘type and capacity” removes
a regulatory burden that did not create
an additional safety benefit.

This rule continues to require
operator training, It likewise clarifies
and continues the employer duty to
avaluate operators for their ability to
safely use equipmment. Just as an
smployee’s driver's license does not
guarantee the employee’s ability to drive
all vehicles safely in &ll conditions an
emplayer may require, crane-operator
cortification alomte does not ensure that
an operator has sufficient knowledge
and gkill to safely use all equipment.
The record makes clear that employers
need to evaluate operators and provide
training when needed to ensure that
they can safely operate cranes in a
variety of circumstances, Similarly, and
also consistent with many employers’
current practices, smployer evaluation
of a crane operator’s experience and
competency with respect to the
particular equipment assigned is
essential to ensuring the safe operation
of cranes on construction sites. This
final rule accordingly continues the
COIMINOon-sense requirements that
employers train operators and assess
their competence and ability to work
aafely.

OSHA's final economic impact
analysis determined that the most
significant costs of the changes to the
standard are associated with the
requirements to perform the operator
competency evaluation, document the
evaluations, and provide any additional
training needed by operators. OSHA
estimates employers impacted by this
rule employ appreximately 117,130
crane operators. OSHA accordingly
estimates the annual cost to the industry

in this standard and must be “qualified’ by the
military, GSHA is not making any substantive
changes to tho military quatification provision.
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will be $1,481,000 for the performance
of operator competency evaluations,
$62,000 for documenting those
evaluations, and $94,000 for any
additional training needed for operators.
OSHA's astimate of the total annual cost
of compliance is $1,637,000.

OSHA also expects some cost savings
from the changes to the rule. In
particular, OSHA estimates a large one-
time cost savings of $25,678,000 from
dropping the requirement that crane
operators be certified by capacity
because that change eliminates the need
for a very large number of operators to
get an additional certification. OSHA
also estimates that a small number of
ongoing annual certifications due to an
operalor moving to a higher capacity
crane would also no longer be needed,
producing an additional annual cost
savings of $426,000. These various
elements lead, at & 3 percent discount
rate over 10 years, to net annual cost
savings of $1,752,000. At a discount rate
of 7 percent there are anmnual cost
savings of $2,388,000.

The agency has concluded that, on
average, the impact of costs on
employers will be low because most
employers are currently providing some
degree of operator training and
perforiming operator competency
evaluations to comply with the previous
29 CFR 1926.1427(k), and were
previously doing so to comply with
§§ 1926.550, 1926,20(b)(4), and.
1926.21(b}(2}. Emplcyers who curtently
provide insufficient training will incur
new compliance costs, Although OSHA
anticipates that a faw employérs might
incur significant new costs, the agency
has concluded that, for purposes of the
Regulatory Flexibility Act, the changes
to the standard will not have a
significant economic impact on a
substantial number of smatl entities.

The agency has also determined that
the final rule is technologically feasible
because many employers already.-.
comply with all the provisions of the
revised rule and the revised rule would
not require any new technology. In.
addition, becanse the vast majority of
employers already invest the resources
necessary to comply with the provisions
of the revised standard, the agency
concludes that the revised standard is
economically feasible,
¥, Background

Explanatlen of recmd c1tat10ns in this
docuriient.

References in parentheses in this
preamble are to exhibits or transcrlpts in
the docket for this rulemaking. -
Docwments from the subpart CC—.
Cranes and Derricks in Construction
rulemakirig record are available under

Dacket OSHA-2007-0066 on the
Federal eRulemaking Portal at http://
www.regilations.gov or in the OSHA
Docket Office. The lerm “'ID’ refers to
the column labeled “ID’ under Docket
No. OSHA-2007-0066 on hilp.//
www,regulations.gov. This column lists
individual records in the docket. This
notice will identify each of these
records only by the last four digils of the
record, such as “II-0032"" for OSHA-
2007-0066—0032, Identification of
records from dockets other than records
in OSHA-2007—0066 will be by their
full ID number.

A. Operator Competency Requirements

QOSHA premulgated a new standard
for cranes and derricks in construction,
referred to in the Background section as
the “2010 crane standard,” on
November 10, 2010 (75 FR 47905). It
was hased on a proposal drafted as the
result of negotiated rulemaking and
issued on October 9, 2008 (73 IR
59714}. Under this cranes standard,
except for emplayees of the U.S.
military and the operation of some
specified equipment, employers were
required to aliow only certified
operators to operate equipment after
November 10, 2014.2 In lieu of-
certification, the rule also allowed
operators to operate cranes if licensed
by state or local governments whose
programs met certain minimum
requirements, ..

This cranes standard mcluded a four-
year, phased-in effective date for the
certification requirements. That phase-
in peried was intsnded to previde time
for existing accredited testing™:
organizations to develop programs that
complied with the standard’s
requirements; for operators and
employers to prepare for certification
testing; and for more testing, -
organizations to become accredited to
make certifications available for the
operation of the wide variety of cranes
used in construction. During the phase-
in period, employers were required to
continue complying with twao broad
provisions: to ensurs that crane
operators were corpetent to operate the
equipment safely and, if necessary, to
train and evaluate employees who did
not have the required knewledge or
ability to operate the squipment safely
{§ 1926.1427{k){2)(i) and {ii)) (“employer
duties"). These employer duties are .
essentially the same as those required
by §1926.20(b)(4) and § 1926.21(b)(2),
which are discussed in more detail in

2 The term “equipment” was used in the cranes
standard's regulatory text because the rule covers
cranes, derricks and other types of aquipment;
When OSHA uses “cranes” in this preamblo, it is:
meant to apply to all covered equipment.: -

the “Operator Certification
Requirement” section that follows.

B. Operator Certification Requirement

In 1979, OSHA published 29 CFR
1926.550, which specified requirements
for crane and derrick operation that
woere adopted from existing consensus
standards. Among these requirements
was an employer’s duty to comply with
manufacturer specifications and
limitations (§ 1926.550(a)(1)). In
addition, employers were subject {o
general requirements elsewhere in the
OSHA construction safety standards
that required employers to permit only
those employees “qualified by training
or experience” to nperale equipment
{8 1926.20(b)(4)) and to “instruct each
employee in the recognition and
avoidance of unsafe conditions”
(§1926.21(b)(2)). However, crane
incidents continued to be a significant
cause of injuries and fatalities in the
construction industry over the next few
decades. In response, industry
stakeholders called on OSHA to update
its existing construction crane standard,
including addressing advances in
equipment fechnology and industry-
recognized work practices.

Between 1998 and 2003, OSHA’s
Advisory Gominittee for Construction
Safety and Health (ACCSH) tasked a
workgroup with studying crane issues
and ultimately recommended that
(OSHA revise the construction crane
standard through negotiated
rulémaking. The ACCSH Werkgroup
reviewed the requirements of the most
recent American Society of Mechanical
Eriginisers (ASME)/ American National
Standard Institute (ANSI) B30 series-
standards applicable to various types of
cranes ard recommended that OSHA
include work practices and protections
from the ASME/ANSI B30 series
standards in the new crafie standard to
the extent possible. The workgroup’s
reconmimendations included a request
that OSHA require training and
qualification provisions specific to .
crane operators, such as those of the
ANSI B30 series, to supplant and .
augment the general provisions under
§§ 1926.21(b)(2) and 1926.26(b){4) (see
ACCSH transcript Docket ID OSHA-
ACCSH2002-2-2006-0194; pp. 129-
135).

In 2003, OSHA commenced .
rulemaking by establishing a federal
advisory committee; the Cranes and
Derricks Negotiated Rulemaking:
Advisory Committee (C-DAC); to©
develop 4 proposal through' COnSEnSUs
(see OSHA-S030~-2006-0663-0639). "
The committee comprised industry’
stakeholders including employer users
of cranes, crahe manufacturers and:
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suppliers, labor organizations, an
operator training and testing
organization, a erane maintenance and
repair organization, and insurers, C~
DAC met eleven times between July 30,
2003, and July 8, 2004, and produced a
consensus document that OSHA
proposed for comment. Like the ACCSH
workgroup, C-DAC acknowledged that
the qualification and training
requirements of §§ 1926.20(b)(4) and
1926,21{h)(2) were ineffective, and it
proposed that OSHA require written
and practical testing of crane operators
(73 FR 59810). C-DAC alsa concluded
that significant advances in crane/
derrick safety would not be achieved
without operator testing verified by
accredited, third-party testing.
Therefore, per C-DAC’s
recommendation, OSHA's proposal
ineluded a requirement for operator
certification by “type and capacity” of
the equipment in lieu of the previous
general requirement that employers
ensure their operalors were competent
to operate the machinery. However,
OSHA proposed to retain the general
smployer duty during a four-year phase-
in pertod for the operator certification
(see discussion of §1926.1427(k} at 73
FR 50038),

On October 12, 2006, ACCSH
supported the C-DAC consensus
document and recommended that
OSHA use it as the basis of a proposed
rule (see Docket 113 OSHA-
ACCSHZ2606-1-2006-0188-003).

On October 17, 2006, the Small
Business Advocacy Review Panel
(8BAR) submitted its final report on
OSHA'’s draft proposal (O0SHA-S030A~
2006-0864-0019). The SBAR
recommendations included a suggestion
that OSHA solicit comment on whether
“equipment capacity and type” needed
clarification, which OSHA did (see 73
FR 59725), Regarding operator training,
many Small Entity Representatives
(S8ERs) thought the C-DAC's training
requirements were too broad and should
be focused on the equipment the
operator will use and the operations to
be performed. Two SERs recommended
OSHA’s powered incustrial truck
standard as a modet for crane operator
training requirements.

OSHA published its proposal on
Octlober 9, 2008 (73 FR 59714) and
received over 350 public comments, 'The
commaents discussed a wide range of
topics addressed by the crane standard,
In rasponse to requests from several
public commenters, OSHA conducted a
public hearing in March 2009. None of
the commenters or hearing participants
agked OSHA to remove the requirement
that operators be certified by equipment
capacity in addition to type, There were

a few stakeholders who expressed some
concern about the proposal to phase-out
the employer duty and replace it with
the requirement for employers to ensure
aperator competence through third-
party testing (see ID-0341-March 19,
2009, page 41 and I1)-0445), However,
most stakeholders overwhelmingly
supported the certification requiremants
in the rule as proposed.

On November 8, 2010, the final rule
for cranes and derricks in construction,
including requirements for crane
operator certification, became effective.
The original date by which all operators
must be certified was November 10,
2014, hut OSHA subsequently extended
that date to November 10, 2017 {79 FR
57785 (September 26, 2014)) and then
further extended it to November 10,
2018 (82 FR 51986 (November 9, 2017)).
Prior to the amendments to the standard
contained in this current final rule, the
separate employer duty to evaluate
operators was to cease on the date when
operator cerfification was required.

C. Certification by Crane Rated Lifting
Capacity

The 2010 crane standard required
operators to becoms certified and
permitted four options for doing so, one
of which is certification by a third-party
organization. A third-party certification
is portable {(a new employer can rely on
it}, but in relying upon a third-party
certification as confirmation of an
operator’'s knowledge and operating
skills, employers need to know what
kind of equipment the certification
applies to when maldng determinations
about which equipment an operator can
operate at the warksite, Therefore, C—
DAC recommended the requirement,
which was included in the 2010 final
rule, that third-party certification must
indicate the equipment types and the
rated capacities that an individual is
certified to operate. The cther
certification options, which are not
portable, do not require certification by
capacity.

To address the concerns that testing
organizations might offer certification
for a variety of crane capacities but yet
not offer a certification for the particular
capacity of crane matching the
equipment to which operators would be
assigned, OSHA addoed subparagraph
§1926.1427(p){2) to the 2010 crans
standard. That paragraph clarified that
the certification must list the type and
rated lifting capacity of the crane in
which the operator was tested, and for
purposes of complying with the 2010
crane standard the operator would be
“deemed qualified” to operate cranes of
the same type that have equal or lower
rated lifting capacity of the crane in

which they were tested. During the
rulemaking process for the 2010 crane
standard, none of the commenters asked
OSHA to remove the requirement that
operators be certified by equipment
capacity in addition to type.

D. Post-2010 Rulemaking Concerns

In OSHA outreach sessions following
the publication of the 2010 crane
standard, two accredited testing
organizations that offered certifications
by type but not capacity, as well as
other stakeholders, questioned the need
for specifying rated lifting capacities of
equipment on their certifications to
comply with the new 2010 crane
standard. They expressed concern that
meeting the capacity requirement would
require significant changes from their
previous certification practices without
resulting in any real safety benefit
because they believed that certification
by capacity is not & meaningful
component of operator certification
testing. They asserted that employers
already take steps to ensure that even
certified operators are capable of safely
operating the cranes at their worksites,
regardless of the rated lifting capacities
of those cranes. Thus, these testing
organizations exprassed tha view that
the certification by capacity requirement
is unnecessary.

Those two testing organizations and
many other stakehaolders also expressed
surprise and concern that on November
10, 2014, when OSHA’s operator
certification reguirements were to take
effect, the temporary requirements of
§1926.1427(k)(2)—the employer duty to
ensure that operators are competent—
would no longer be in effect and a
similar requirement under 28 CFR
1926.20(b)(4), qualification and
experience, would not apply. A number
of stakeholders described this as a step
backwards in safety.

OSHA also heard from many
stakeholders that the employer should
play a direct rele in ensuring that their
operators are competent becanse a
standardized tesi cannot replicate all of
the conditions that operators will need
to safely navigate on the jobsite, They
indicated that the employer typically
has more information than a certifying
organization to ensure that an operator
has the skills, knowledge, and judgment
required for safely completing a
particular assignment on a particular
crane. Many stakeholders likened
operator certification to a learner’s
permit to drive a car. They cautioned
that certification should be one of
several factors to be weighed by an
employer hefore allowing an employee
Lo operate a crane,
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E. Pre-NPRM Discussions With the
Construction Industry Stakeholders

Discussions With Companies, Unions,
and Organtzations That Train, Assess,
and/or Contract Crane Operators

In order to gather factual information
for this rulemaking, OSHA conducted
more than 40 site visits, conference
calls, and meetings with stakeholders
between June 6, 2013, and March 27,
2015, regarding their experiences with
training, evaluating, and ensuring the
competency of crane operators. Among
these staksholders were:

« 3 crane rental companies [1 large
(more than 100 cranes), 1 medium {more
than 20 cranes), 1 small (fewer than 20
cranes)]

+ 10 construction companies that
own/operate eranes [homebuilders, tank
builders, propane delivery, steel erector]

¢ 3 large construction/operator
training companias

+ 5 crane manufacturers

+ 3 construction labor unions

+ 2 safety consultants/trainers

s 4 state agencies

# British Columbia’s qualification
program

e 1sole propnetm/owner operator
homebuilding company

¢ 3 crane insurers

« 3 certification testing delBS and
accrediting entities

During discussions with stakeholders,
OSHA personnel took notes that were
consalidated into dralt reports, which
were provided to the émployer ar
organization for their corrections or
comment before the reports were -
finalized. Twenty-eight of the:
discussions were diafted into written
reports. The other conversations were-
not documented because they were
gither informal or the organization's
representatives did not want their
comirients to be cited in the rulemaking
record other than being referenced
anecdotally: Thé twenty-eight reports,
as well as a detailed summary of the
reports, are in the docket for this
rulemaking (ID-0573). Overall, the
stakeholders déscribed their business
models for bringing cranes to:
construction sites, eperator competency
programs, methods for ensuring that
cranes brought to the worksite are safely
run by competent operators, and views
on the use of operator certification in
their operator competency programs,

F. Consulting ACCSH—Draft Proposal
for Crane Operator Reqmrements
OSHA presentéd draft revisions to the
2010 cranes standard to the Advisory.
Committee for Construction Safsty and
Health (ACCSH) at a special mesting
conducted March 31 and April'y; 2015,

in Washington, DC. In response, ACCSH
recommended that OSHA (OSHA—
2015-0002--0037):

¢ Move forward with the certification
requirement and pursue employer
qualification of crane operators.

o Clarify the requirement for
certification so that certification can be
by type, or by typs and capacity.

e Reconsider the language in the draft
revisions that appears to require the
smployer to observe the operator
operate the crane in each and every
configuration to determine whether the
operator was competend.

¢ Use the text submitted by William
Smith (OSHA—2015-0002-0051) as a
substitute for the draft language on
gvaluation in the drafll revisions.?

¢ Delete the annua!l re-evaluation
provision in the draft revisions, and
instead consider employer re-
gvaluations that coincide with the re-
certification period,

¢ Consider adding a provision that if
the operator operates the equipment in
an unsale manner, the operalor must be
re-evaluated by the employer.

z. Promulgation of Notice of Proposed
Rulemaking

OSHA published a propoqod rule on
May 21, 2018 {83 FR 23534}, and
subsequenﬂy axtended the comment
period by an additional 15 days (83 FR
28562). The agency received over 1,200
public comments before the comment
period clased on July 5, 2018,

H. National Consensus Standards

In adopting a standard, section 6(b)(8)
of the Occupational Safety and Health
(OSH) Act {29 U.S.C. 6571 af 3eq.)
requires OSHA to consider national
consensus standards, and where the
agency decides to depart from the
requirements of a national consensus
standard, it must explain why the
departure better effectuates the purposes
of the Act. As OSHA explained when
adopting the updated crane rule in-
2010, the ASME B30 Standard is a series
of voluntary consensus standards that
apply to most of the types of equipment,
including cranes and derricks, covered
by subpart CC as a whole (75 FR 48129—
48130). The B30 standards each have
chapters that address the operation of

3 William Smith, commenting as a private citizen,
presented revisions to 29 CFR 1926.1427(a} by the
Coalition for Crane Operator Safoty (OSHA-2015—
0002-0051}. The document recommended revising
§1928.1427(a) by adding provisions that an’. .
operator hust teet GSHA’s qualified person
standard and mandating iraining if an operator -
cannot safely eperate the equipment. In_ @ -
§16268.1427(b), he récommended reindving the .
language that dn opérator will be desmed qualified
if he or'sha is dertified. Throughout §1926.1427, he
recomtiiended removing references to capdcity. -

the equipment, which typically include
a section on crane operator qualification
and crane operator responsibilities (ID-
0002, 46003, 0004, 0005, 6006, 0007,
0027, 0028), OSHA considered those
provisions in drafting the proposed rale.
Similarly, OSHA considered the general
requirements of ANSI/American Socisty
of Safety Professionals (ASSP) Z450.1,%
which generally addresses the
requirements of occupational safety and
health training.

An association of occupational safety
and health professionals asked OSHA to
revise the 2010 crane standard to
incorporate by reference the Z490.1
standard and the “soon to be published
A10 Standard for Construction and
Demolition training™ (ID-1824). The
commenter specifically requested that
OSHA require that “‘any occitpational
safety and health training program
recognized in the rule must meet the
requirements in the ANSI/ASSP Z490.1
Standard and/or the scon o be
published A10 Standard for:
Construction and Demolition Training”
(Id.). The commenter also requested that
“any training accreditation organization
recognized in the proposed rule,” and
any training curricula, also mest the
requirements of those consensus
standards (Id.).

OSHA is not incorporating either
standard by reference in this
rulemaking, First, OSHA cannot legally
incorporate by refersnce a standard that
has not yet been published. Second, the
training requirements of ANSI/ASSE
Z490.1 outline a general training -
program that is not specific to cranes.
Adfter years of interactions with
stakeholders, OSHA believes that its
reviged training requirements will be
more relevant to employers of crane
operators. Third, given the
comprehensive nature of ANSI/ASSE
Z490.1, it does' not appedr to provide the
same level of flexibility d4s OSHA’s
standard. OSHA developed this final
rule with enough flexibility so that
employers in the crane industry could
adapt existing practices to comply with
the standard and ensure safety ina
variely of contexts.

The final rule takes many of the
underlying concepts regarding operator
gualification that are consistent across
the B30 standards and ANSI/ASSE
7490.1, and it places them in one
standard. This allows employers and
crane operators to look to one place for
OSHA requirements for operator:
(‘Dmpetence and safe‘ry, Tather than®
throughout fourteen relevant B30
" 4The Amiaricah Socisty of Safety Enginéers
{ASSE) changed the name of the organization ta the
American Society of Safety Professionals (ASSP).
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standards. OSHA’s standard re-frames
the provisions of those standards as
enforceable employer duties, as the OSH
Act requires, rather than as employee
responsibilities or non-mandatory
suggestions.

OSHA believes the revisions in this
final rule to the 2010 eranses standard
will better effectuate the purposes of the
OSH Act thar any applicable national
consensus standard because the
revisions consolidate all crane operator
quatification requirements for ease of
reference and integrate the permanent
operator evaluation and documentation
requirements inte the standard, along
with the existing training requirements
and certification requirement, in a
manner that OSHA can enforce under
the Act.

1. The Need for a Rule

Based on the information collected
from stakeholders and the
recommendations of ACCSH, OSHA
proposed to amend 29 CFR part 1926
subpart CC by revising sections that
address crane operator training,
certification/licensing, and competency.
The purposes of the amendments are to
clarify and continue training
requiremesnts for operators; to alter the
requirement that crane-operator
certification be based on equipment
“type and capacily,” instead permitting
certification based cn equipment “‘type”
or “type and capacity”; to clazify and
continue an employer’s duty to evaluate
operators and operators-in-training for
their ability to safely operate assigned
equipment covered by subpart CC; and
to require that employers document the
evaluation. OSHA is alsc reorganizing
and clarifying the operator certification
requirements in §1926.1427.

Throughout this document OSHA
refers to the “previous” or “prior” rule
or standard as meaning 29 CFR part
1926 generally, §1926.1427, or the
paragraphs therein, as promulgated in
2010 and revised prior to this
rulemaking. Discussion of the “revised”
or “ammended” standard refers to the
amended standard as finalized through
this rulemaking.

Employer’s Duty To Evaluate Iis
Operafors

In the NPRM for this rulemaking,
OSHA proposed a permanent employer
duty to evaluate operators that would
1ot expire on the date certification is
required. For the reasons discussed
below, this final rule revises the prior
2010 crane standard to add that
permanent employer svaluation duty.
The key difference between this revision
and the previous version is that the
ravision permanently maintains the

employer’s duty to evaluate its
operators, and provides greater
specificity as to what that duty entails
in order to provide a clear and
enforceable standard.

In the NPRM, OSHA requested
commesnt on making the employer
evaluation a permanent requirement in
addition to certification. The agency
received supportive comments for
keeping the employer evaluation
requirement in conjunction with
certification (ID-0719, 1235, 1611, 1619,
1719, 1735, 1744, 1768}, Generally,
these comments supported making the
employer duty permanent because
certification alone is insufficient for an
operator to competently operate the
crane safely in a variety of workplace
conditions, and the employer is in the
best position to evaluate an operator’s
ability to use the specific crane for the
specific tasks the employer assigns, As
one of these comumenters stated, “[tlhe
intent should be to ensure that operators
are fully qualified to be perform their
tasks no matter what certifications they
may hold and only the employer can
ensure that,” (ID-0719).

These comments are consistent with
the feedback OSHA received from
stakeholders prior to publication of the
NPRM (ID-0673). In those discussions,
most employers stated that they value
third-party certification, but do not treat
it as sufficient, by itself, to establish
competency. Every employer with
whom OSHA spoke stated that the
employer’s role in ensuring the
competency of crane operators should
be allowed to continue. All of the
company representatives stated that
they would not let an operator run any
ol their cranes based soiely on his/her
possession of an operator’s certifications
(see e.g. Report #1, 4, 6, 9, 11, 12, 18,
18, 20, 21, 22, 25 of ID-0673). Several
industry representatives told OSHA that
regardless of what OSHA’s crane
standard requires, construction and
insurance industry influences would
prevent many employers of crane
operators from relying solely on
certification to verify the competence of
their crane operators {see e.g. Report #2,
3, 15, 19 of ID-0673}, OSHA confirmed
from these discussions that, regardioss
of whether an operator has a
certification, all of the employers
contacted evaluate their operators to
ensure competency (see e.g. Reports #1,
2,3,6,8,8,10,11, 12, 14, 15, 16, 18,
19, 22, 23, 26, 27, 28 of ID-0673). All
stakeholders said it is essential that the
operator's employer determine whether
the operator is competent io safely
operate a crane for a particular
construction activity (see e.g. Report #1,
3,4,6,7,10,12, 18, 20, 21, 22, 25, 28).

(OSHA received no comments on the
proposed rule that epposed making the
employer duty permanent through an
evaluation requirement. The agency
received comments recommending
revisions to the evaluation requirement,
Those comments are addressed below in
the discussion of Paragraph ({)—
Evaluation.

Under the 2010 crane standard, the
employer duty to ensure operator
competence (§ 1926.1427(k)(2)(i)) ends
in November 2018, after which operator
certification would be the only required
way (o assess operator safety
qualification, There were no other
requiraments for operator safety
qualifications beyond certification after
that date, Under the revised standard,
the employer’s evaluation is established
as a critical element to ensure safe
equipment operations on construction
worksites, Third-party certification is
portable so that operators do not nead
to be re-certified just because they
switch employers; smployers can rely
on previous training the operator has
received from other employers (or laber
arganizations) because the revised
standard requires that every employer
evaluate an employee first as an
operator-in-training before permitiing
him or her to operate equipment
without oversight. The evaluation
process is performance-oriented and
discussed in mere delail in the
explanation for revised §1926,1427(f).

During its testimony in support of
retaining an employer duty to assess
operators, the International Union of
Operating Engineers (IUOE) stated that
removal of that duty would endanger
operators and workers in the vicinity of
cranes, “{cirane operators would be In a
far worse position than they were before
issuance of the final rule in August
2010” (ID-0486). William Smith of
Nations Builders Insurance Services
(NCCCO board member and C-DAC
member) agreed, commenting that
“[teaving the rule as written [with
certiffcation but without a continued
employer duty after the initial deadline
of November, 2014] would take us back
in time not forward in protecting lives”
(ID-0474). A U.S. crane manufacturer
stated that the lack of employer
evaluation of an operator would be a
problem, and certification is a
foundation, hut should net be a
substitute for an empleyer competency
gvaluation. (Report #4 of ID-0673).

An employer’s evaluation agsesses
different operator skills than
certification tests. The reports from
stalkeholders prior to publication of the
proposed rule showed that most
stakeholders viewed certification only
as a verification of an operator’s basic
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operating skills and crane knowledge
such as reading load charts, recognizing
basic crane hazards, inspecting the
equipment, knowledge of applicable
regulations, and familiarity with basic
crane functions to controel the boom and
load line (ID-0673). The rulemaking
record includes a list of activities from
the TUOE that require specific skills that
are not evaluated during the
certification practical exam, but can be
covered during an employer evaluation.
These activities include inspecting the
equipment; assessing unstable loads;
hoisting loads of irregular size;
operation from a barge; personnel
hoisting; rigging the load; leveling the
crane; hoisting in tight spaces where
thers is greater opportunity for
damaging parts of the crane other than
the load line; making judgments about
wind speed and other environmental
factors that can impact the performance
of the squipment; performing multipie
crane lifts; traveling with or without a
load; operating near power lines;
hoisting light loads; and hoisting blind
picks where the opsrator cannot see the
load (see, e.g.. Docket ID-0527, p. 3).
IUOE has also noted that different skills
are required to operate equipment with
different attachments and identified in
particular the unique skills required to
operate with clam bucket or drag line
attachments (Id.). By way of contrast,
the JUQE stated that the operator
certification practical test covers only
basic operation functions (hoisting and
lowering a load and guiding it through
a course), and “does not test on the
breadth of activities that are involved in
the operation of cranes” (Id.). Local 49
of the IUOE added: “It is understood in
the industry that it is not economically
feasible to simulate on a training site all
scenarios that arise on a construction
site end that training and evaluations of
training must oceur on an ongoing
basis” (ID-1719). Without the employer
duty to evaluate operators on the .
equipment to which they are assigned,
an employer cauld permit a certified
operator to operate tower cranes and
other large squipment in any
configuration with any number of
attachments without determining if the
operator possesses the requisite
knowledge and skills nocessary to
ensure safety and address the issues
identified by IUGE and others.

Sorne emplovers déscribed
certification as a “learner’s permit” (ID—
0539, Reports #15, 26 of ID-0673), and
a number of employers with whom:
OSHA spoke stated that they would not
allow a certified operator to use their
equipment without first also evaluating
the operator to verify conipetence

(Reports #1, 6, 18, 20, 22 of ID-0673).
The Executive Director of the JUOE’s
certification program stated that he does
“not know any contractors . . . at least
the union contractors that we're
associated with, who fail to make sure
that their people are qualified” {OSHA-
2015-0002-00386). A trade association
commented that ““[tlhe record malkes
clear. . . that the fact that an employee
has been certified as competent to
operate a crane does not mean that the
employee is qualified to operate the
employer’s particular equipment” (ID-
1768). A training company
representative stated that operators with
very little experience can acquire a
sufficient basis of knowledge of the
crane to pass a certification exam
without being truly qualified te operate
independently and safely on a
construction worksite (Report #21 of ID—
0673). Two staksholders expressed
concern that relying solely on
certification could be dangerous because
it would create a false sense of
qualification, leading some contractors
to be less vigilant in evaluating the
competence of operators to safely’
operate equipment for all of their tasks
[Reports 49, 11 of ID-0673).

In addition to the commenlers
identified earlier as supporting an
evaluation requirement, OSHA had
already heard from many stakeholders
that the employer sheuld play a direct
role in'ensuring that their operators are
competent (iD-0539, Reports #1, 2, 3, 4,
6,9, 10, 11, 12, 14, 15, 186, 18, 19, 20,

21, 22, 25, Zﬁ_ofID—OB?S). A comumienter
agserted that extending the employer
duty is “logical”” because the emplayer
should “have the ability to make an
evaluation of an operator s ability to
operate equipment in a safe and
responsible manner” (ID-1779). One
commenter stated many of its members
believe “certification itself is not.
sufficient to establishing erane opsrator
competency, and believe that employers
must initially evalnate and continue to
re-gvaluate their crane operators to
determine their ability to safely cperate
a crane” (I1—1735). Because a
standardized test cannot replicate all of
the conditions that operators must
gafely navigate on the jobsite, the
employer is typically in a better position
than a certifying organization to fully
evaluate an operatcr to ensure that he or
she hasg the skills, knowledge, and
ability to recognize and avert risks
required for a particular assighment on
a particular crane. Just as an employee's
driver’s license would niot guarantee the
employee’s ability to drive all vehicles
safely in all conditions an employer
may require, crarie operator certification

alone does not ensure thal an opserator
has sufficient knowledge and skill to
safely use equipment.

Many stakeholders indicated that in
their experience operator competency
needed to be crane-specific {Reports #1,
2,3,4,86,16, 19, 21 of ID-0673). A
comment to the proposed rule
supporting a permanent employer duty
stated “employers have a duty to
evaluale all crane operators to ensure
that they are qualified to perform the
assigned work on the type and model
nsed” (ID-1719), Similarly, a
certification body believes that “[ilt's
always been the employer’s duty to
gualify an operator for the specific crane
and task” (ID-1235), Some of the
stakeholders reised concerns about the
importance of these different crane
charactoristics in discussing whether
OSHA should require certification to be
by type and capacity or just by type. For
example, one employer told OSHA that
certification could be by type alone,
provided the employer was responsible
for evaluating operator competency on
assigned equipment (Report #1 of ID-
0673), A crane operator training. .
company that OSHA interviewed hoted
that no one certification {est could ever
capture all of the types, configurations,
and capacities of cranes and the
activities they may be used to perform
al the jobsite. Therefore, it is important
that the employer typically verify the
operator’s skill level through an
experienced assessor (Report #20 of iD——
0673).

As OSHA noted in the NPRM, an
extensive analysis of crane accidents
published by HAAG Efigineering i’
2014 concluded that crane incidents are
more likely to be reduced if a company
ensures that an operator pogsesses
equipment-specific skills and -
knowledge in addition to certification:

The certification process ensureés that an
operater has demonstrated a core knowledge
set of the principles of cranes and crane
operations, OSHA regulations, and ASME
standards requirerents . . . has successfully
demonstrated both knowledge and the
physical skill set to operate a type of crane.

Comparing responsibility failure trends
hetween crane types gives strong evidence
that crane model-specific training is an
overwhelmingly good idea., . . In order for
the industry to theoretically pr0v1de a guality
certification for each model crane, the
process would take decades just te develop
certifications for existing model cranes, and
with new models coming out every year, that
development process would also be never-
ending. Fach time a new modsl crane was
released, its se would be prohlb;ted antil &
qualified certification process was developed
if model-specific certification was requlred
Model specific qualification is an iseue that
cannot and should'not be done by the: :
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certification process, but should be done
through training and examination by the
individual company and corresponding
operator in addition to earning typa-specific
certifications which ensure the knowledge
and skilt sets discussed above,
Understanding of crane principles, general
crane characteristics, individual
responsibilities, and national standard
guidelines is the basis for certification;
however, an operater’s familiarity with the
particular wilt is invaluabie in the geal to
reduce operator associated incidents.®

(83 FR 23541). No commenters
chiallenged this assessment of the
significance of equipment-specific
evaluations.

The evaluation requirement is a
mechanism to help ensure that
operators possess the skill to account for
and safely use the variations within
even a single typs of erane; without the
evaluation requirement there would be
no distinction between the competency
required to operate the same type that
has differing controls. Tt is OSHA's
intent with the revisaed standard,
including the evaluation, to avoid
accidents such as the Deep South
collapse, in which an operator was
assigned to a crane of & type for which
he was certified, but the eontrols and
operations were significantly different
from those with which he was familiar,
Operator error factored into the collapse
of the crane, killing four people. The
reviewing court upheld the
Occupational Safety and Hezlth Review
Commission’s finding that the operator
was not qualified to operate that crane.
The Commission noted that the crans
that collapsed was “‘significantly
different” from the cranes that the
operator had previously operated and
that the operator had not had previous
experience with the crane in a similar
configuration {see Deep S. Crane &
Rigging Co., 23 BNA OSHC 2099 (No.
09-0240, 2012}, aff’'d Dsep S. Crane &
Rigging Co. v. Harris, 535 F. App’x 388,
390 (5th Cir. 2013)).

The evaluation requirement is also
necessary to ensure safety as the crane
industry moves away from traditional
training models. A crane insurance
representative stated that the industry is
moving away from assigning two
employees to work on a crane, where
the less experienced employee is
mentared by the ather, to where only
ang person is assigned to work an a
crane, and expressed concern thal this
shift may impact the availability of
sufficiently qualified operators and the
safety of the industry (Repoxt #25 of ID-

5 Wiethron, Jim D., Crane Aeccidents: A Study of
Cuauses & Trends to Creale o Sufer Werk
Environment, 1983-2013, pp. 105-106 (HAAG
Engineering, 2014)

0673). Such an appreach increases the
importance of an employer evaluation
requirement because informal
monitoring would be less frequent.
Requiring certification by crane type or
type and capacity, and retaining the
employer duty to evaluate operators
should help to ensure that crane
operators have sufficient training to
maintain safety when two employees
are no longer assigned to work on a
crane, The previous certification
requirement ensuras haseline
knowledge and skills to aperate a crane,
while retaining the employer duty to
evaluate operators provides some
assurance that the operator can safely
handle the specifics of cperating
particular equipment and performing
more challenging tasks in a variety of
contexts,

The only concerns that commenters
on the proposed rule expressed about
the evalnation requirement focused on
the specifics of the requirement, not the
proposition that an employer should
have a duty to ensure operater
competency, OSHA discusses the
specific requirements of the evaluation
more fully in the preamble explanation
of revised §1926.1427(f). It is also
important to note that OSHA is not
creating a totally new duty. All
employers were required to assess their
operators prior to the 2010 crane
rulemaking, continued to have such a
duty under the previous § 1826.1427¢k),
and none of the commenters raised any
hardships caused by an employer duty
to assess operators. To promote
consistency and effectiveness and
ensure safety, this rulemaking simply
clarifies what that evaluation involves
and makes the duty permanent.

OSHA requested comment on
whaether there are more effective ways of
ensuring that operators are fully
gualified to use cranes for the specific
activities that they will be required to
complete, Specifically, OSHA asked
whether “independent third-party
evaluations’ should be requiraed (83 FR
23542). One commenter responded,
opposing such a requirement on the
grounds that third-party evaluators
might not be coremercially available
and, even if available, would not be
more offective than evaluations
conducted by the operator’s employer
(ID-1815).

A different commenter suggested that
OS5HA should implement an “operator
training program such as an oiler was in
the past” so that “the training is
complemented with knowledge of the
machine he will be operating . . . seat
time will give knowledge of the load
charts to understand the difference
between structural, lipping capacity’s

[sic] from a trained operator” (ID-698),
OSHA envisions the revised rule
functioning in a flexible manner that
will lead to the results the commenter
describes: A combination of training
and experiential learning that ensures
that the operator can safely operate the
equipment to which he or she is
assipned.

OSHA considered several alternative
appreaches to the provisions in
paragraph (f) adopted through this
rulemaking, but concluded that those
alternatives would not be as effectiva as
the adopted measures in ensuring crane
operator competency and safety, The
first approach was to remove the phase-
oul of the employer duty without
providing further guidance or criteria,
As discissed later in the preamble
section for paragraph (f), OSHA believes
thal evaluations of operator competency
are critical to safe crane operations and
that proposing a general requirement for
this purpose, without providing
additional criteria, would be
inadequate.

The second approach considered was
adopting the ACCSH recommandation
to use the Coalition for Crane Operator
Safety’s language requiring employers to
ensure that operators “meet the
definition of a gualified person” before
operating the equipment. As explained
later in the preamble discussion of
paragraph (f), OSHA is adopting a
compromise version of this regulatory
text as proposed by a commenter, OSHA
is concerned that the ACCSH
recommendation, like the general duty
under § 1926.21(b){4), fails to provide
sufficient specifics to ensure operator
competence. Moreover, the ability to
“resolve problems,” which is a key
component in the definition of a
“gualified person,” only captures one
aspect of what safe crane operation
entails. And by relying on the definition
of a "qualified person,” which can be
met in some cases solely through
“possession of a. . . certificate,” the
whole point of having some additional
assurance of operator competency
heyond operator certification would be
lost: An operator sould still conceivably
become both certified and a qualified
person through the completion of a
single certification test. For these
reasons, OSHA believes that this final
rule better establishes the employer’s
obligation to ensure crane operator
competency,

In the third approach, OSHA explored
the practicality of modeling a crane
operator evaluation process on one
implemented in the provinces of
Canada. In those provinces, a quasi-
governmental agency tracks the base
level of certification and operating
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experiences of the operators in an
internset database. For example, the
British Columbia systern has at least
three different levels of “qualification,”
and employers are responsible for
observing, evaluating, and ensuring the
operators are competent to perform the
work required at each level (ID-0672).
OSHA concluded, however, that this
level of oversight would he impractical
on a nalional scals in the United States.
The expertise needed to develop and
maintain a system that works for the
entire regulated community across the
United States, and to verify the
information in such a system, would be
substantial. Moreover, even after
providing certification for its operators,
employers in Canada still have the
obligation o ensure the competency of
operators to safely perform assigned
work, which is similar to the operator
evaluation requirements of this final
rule.

Based on all of the reasons in the
foregoing discussion, OSHA concludes
that it will improve crane safely to
continue and make permanent the
requirement for employers to evaluate
their operators and operators-in-training
in addition to ensuring that they are
properly certified. Employer evaluation
increases safety by focusing on specilic
knowledge and skills that operators
nead for the safe use of particular
equipment for particular tasls in a
variety of contexts. The specific
evaluation requirements are set out in
paragraph § 1926.1427(f} and are
explained later in this document in the
preambls discussion of that paragraph,

Elimination of the Requirement To
Certify Based on Capacity of Crane

As discussed above, OSHA proposed
altering the requirement for different
certifications based on different lifting
capacities of equipment after receiving
feedback that the capacity requirement
does not pravide a significant safety
benefit because the lifting capacity of
the equipment is not a meaningful
component of operator certification
testing. In its request for comments on
this issue, the agency specifically asked
for information that demonstrated the
safety benefits of certification by
capacity.-

(OSHA received one comment
claiming that “[r]etaining capacity will
require more stringent testing resulting
in an increase in crane safety, thus
fewer accidents,’” (1D-1235), but this
commenter did not provide any
svidence of how certification by -
capacity increases safety or reduces
accidents. OSHA received a comment
from an association stating that its:
members were split on this issue, but

the association did not share why some
of its members opposed the removal of
capacity {ID-1824). Another association
commented that it “concurs with the
proposed rule” and suggested that it
would be “better than the current rule,”
but the rest of its comment on this point
was not clear (ID-1632), Without further
explanalion, that commenter added that
it supported certification organizations
having a choice and “believes it would
be best for the safety of crane operations
to certify by type and capacity” {Id.}.
However, the commaenter did not offer
any information about the safety
henefits of certification by capacity.

While testing organizations differed
over whether a certification by capacity
provided any useful information to an
employer, most commenters agreed that
capacity is just one factor to ba
considered in the employer's overall
evaluation of the operator’s ability. The
majority of commenters that responded
to this issue support removing the
certification by capacity requirement
(1D-0690, 0703, 0719, 1611, 16186, 1619,
1628, 1632, 1719, 1735, 1744, 1755,
1764, 1768, 1801, 1816, 1826, 1828}, A
certification body commented that
“yirtually unanimity exists in the
industry that certification by ‘capacity’
should be eliminatad from the
regulatory requirement” {ID-1818),
Anocther certification body echoed that
point, stating that ‘“Ike industry has
been clear in its comments that, whereas
equipment “type’’ is critical when
delineating knowledge and skill, '
equipment “capacity’is just one of.
many other factors {like configuration)
to be considered in the employer’s.
overall evaluation of an aperator’s
ability” (ID-1755). -

The majority of comments responding
to this request did not know of any
safety benefits related to certification by
capacity (ID-1615, 1628, 1755, 1768).
One comment claimed that capacity
“did very little to advance the safe
operation of cranes at construction
jobsites” {ID-1619), Two certification
bodies that offer certification by .
capacity did not offer any safety
evidence to the agency in public.
hearings or stakeholder meetings (ID-
1719). Referring ta consensus standards
and industry hest practices, one
commenter noted that ASME B30.5
“does not describe testing or -
examination by capacity,” and the
organization “is not aware of any state
or local regulatery body . . . that.
requires certification or licensing by
bath type and capacity” (ID-1816).

In addition to many commenters
stating that certification by capacity has
no demonstrable safety benefit, many
also consider the requirement to be

burdensome (ID-0616, 06920, 0703,
0719, 1619}. One of these commenters
stated that they paid for their operator
to be cerlified, but the operator only
passed the test for cranes up toa
capacity of 21 tons and was forced to
also take an entirely different exam for
cranes up lo 75 tons in order to operate
a crane of 23 tons, just over the capacity
limil of the Iower lest (ID-06186). A
different commenter concluded that
some of their members {ind the capacity
requirement “unwieldy and
exceptionally burdensome” (IID-1824).
One commenter explained that if the
OSHA capacity requirement went into
effect, ““approximately 83% of those
possessing certification” would not be
compliant with the 2010 cranes
standard (ID-1801).

One commenter helieves “[tihe
industry has been clear. . . “capacity”
is just one of many other factors (like
configuration) to be considered in the
employer’s overall evaluation of an
operator’s ability” (ID-1755). One
commenter agreed with OSHA that the
employer evaluation was the
appropriate time to consider the crane’s
capacity among other factors {see
discussion of § 1926.1427(f}{1) later in
this document) (ID—1735).

Based on this record and the
continued employer duty to evaluate
operators, which provides an additional
means for ensuring that the operator can
safely use equipment for the range of
tasks assigned, OSHA has determined
that emplayee certification by capacity
of crane should no longer be required;
rather, it may be an option for those’
employers who wish t6 use it.: _
Employers can ¢omply with the third-
party certification requirements of
OSHA’s crane standard by ensuring that
their operators are certified by an
accredited organization by type of crane
or, alternatively, by both type of crane
and by capacity, _

]. Significant Risk .- - S

Section 3(8) of the OSH Act requires
that OSHA standards be “reasonably
necessary or appropriate to provide safe
or healthful employment” (29 U.S.C,
652(8)), which the Supreme Court has
interpreted as requiring OSHA to show
that “significant risks are present and
can he eliminated or lessened by a
change in practices” (Indus. Union
Dep’t, AFL-CIO v. Am. Petroleum Inst.,
448 11,8, 607, 642 (1980) (plurality
opinion) (“Benzene™)), The Court: .
clarified that OSHA has considerable -
latitude in defining significant risk and
in determining the significance of any
particular risk, noting that “[ilt is the
Agency’s responsibility to determine, in
the first instance, what it considers to be
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a ‘significant’ risk” (Benzene, 448 U.S.
at 655).

Although OSHA makes significant
risk findings for both health and safety
standards, the methodology used to
evaliate risk in safety rulemakings is
more straightforward. Unlike the risks
related to health hazards, which “may
not be evident until a worker has been
exposed for long periods of time to
particular substances,” the risks
associated with safety hazards such as
crane tipovers, electrocution, and
striking or crushing workers with a
hoisted lead, “are generally immediate
and obvious.” Benzene, 448 U.S, at 644,
n.54. The final rule for GSHA’s 2010
cranes standard contained an extensive
analysis in which the agency examined
fatality and infury data available in 2008
ane concluded that employess working
in or around cranes and derricks face a
significant risk of death or serious injury
{see 75 FR 48093).

When, as here, OSHA has previously
determined that its standard
substantially reduces a significant risk,
it is unnecessary for the agency to make
additional findings on risk for every
provision of that standard (see, e.g.,
Public Citizen Health Research Group v.
Tyson, 796 F.2d 1479, 1502 n.16 (DC
Cir. 1986) (vejecting the argument that
OSHA must “find that each and every
aspect of its standard elimiinates a
significant risk™), Rather, once OSHA
makes a general significant risk finding
in support of a standard, the next
question is whether a particular
reguirement is reasonably related to the
purpase of the standard as a whole.
{Asbestos Information Ass’'n/N, Am, v.
Reich, 117 F.3d 891, 894 (5th Cir. 1997);
Forging Indus. Ass'n v. Secretary of
Labor, 773 F.2d 1436, 1447 (4th Gir,
1985}; United Steelworkers of Am.,
AFL-CIO-CLC v, Marshall, 647 F.2d
1189, 1237-38 {DC CGir, 19803),

As explained elsewhere in this
preamble, this final rule meets this test.
OSHA previously concluded that the
2010 crane standard weuld substantially
reduce risk through a combination of
mandatory operator certification and
other requirements, but OSHA did not
claim that the standard would eliminate
the significant risk entirely. The
employer evaluation is reasonably
related to the reduction of significant
risk because it reduces employes
exposurs to the previously identified
hazards. It reflacts carrent industry best
practices and helps to ensure the
employee has the skills and knowledge
to operate the crane safely during the
lifts to which he or she is assigned.®

8 The removal of the requirement for certification
by crane lifting capacity is not implicated in this

The agency notes that there is ample
evidence in the record that workers
could continue to be exposed to the
hazards that OSHA scught to reduce
through the 2010 cranes standard,
OSHA relied on fatality data available in
2008 when it promulgated the crane
standard, but unfortunately crane-
related fatalities have continued to
occur, Accerding to the Census of Fatal
Qccupational Injuries, 47 crane
operators were killed between 2011 and
2014 (this does not include accidents
with non-fatal injuries or crane
incidents causing fatalitiss or injuries to
worlkers other than the crane operator).?

Another useful data source is a report
by an engineering forensics firm, HAAG
Engineering, of a large dataset of crane
accidents that it has investigated over a
pericd of 30 years (Wiethorn, 2014, the
"HAAG Report”) (ID-06874). The final
dataset has 507 incidents, covering all
types of cranes and accidents, This
datasel is likely biased towards larger
accidents since these are more likely to
warranl significant investigation for
insurance and litigation issues. But
while it is not a representalive sample
of all crane accidents, it is a large
sample and may be suggestive of more
general trends. The HAAG raport states
that of 141 employee fatalities among its
reporled crane incidents, 28 were
aperators, meaning there were
approximately 4 fimes more non-
operater employees killed than
operaters from crane accidents in this
sample ((141-28}/28=4.03).8 Similarly
for injuries, out of 267 employee
injuries, 29 were to operators, so that
there were 8.2 non-operator injuries for
every operator injury ((267-29)/
29=8.2).¢ These two categories are not
mutually exclusive (there are often
injuries when there is a fatality),

As noted in more detail in the
“Benafits’ section of the Final
Economic Analysis for this rule, three
recent fatalities in particular illustrate
the dangers from improper equipment
operation that could be prevented by the
evaluations included in this amendment
to the standard. In one instance, the
crane operator was not familiar with the
contrels of the equipment. In another
incident, an operator hoisting pipes
longer than he had previouslty hoisted
used an impropar boom angle,
indicating that he did not possess

significent risk discussion because it removes a
requirement and does not impose any new dulies.

7 Bureau of Labor Slalistics, Gensus of Fatal
Oceupational Infuries (2011 forward), Fatalities to
Crane and Tower Oporators, series ID
FWUG0X53702{8PN00O, available at hitp://
www.bls.gov/iif/data. ifmn.

8 The HAAG report, p. 31.
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adeguate knowledge and skills to
address the additional challenges of the
task he was required to perform. In the
third incident, a fatality occurred when
an employee operated a new, unfamiliar
machine with controls in different
locations than the machines with which
the operator was accustomed. While the
employee’s use of that equipment arose
from unexpected circumstances, the
rasult nonetheless demonstrates the risk
inherent with operating a crane without
a methed to ensure the aperator knows
how tc operate new equipment where
there are differences in contrel locations
and functions.

None of the commenters disagreed
that OSHA. does not need to make a
separate determination of significant
risk, nor did anyone challenge the
retevance of any of the fatalitias notad
by OSHA. As explained in the
“Background’ and “Need for
Rulemaking” sections of the preamble,
commenters have raised serious
cancerns that the current level of risk
would increase if OSHA did not
continue the employer duty to ensure
operator competency on the actual
equipment they operate. The nearly
unanimous message to OSHA is that
crane operator certification is designed
to ensure a basie level of general
operating competency, but is not by
itself sufficient to ensure that operators
have the necessary skills and knowledge
to operate all assigned equipment or to
perform all assigned tasks safely in all
workplace conditions.

HL Summary and Explanation of the
Amendments to Subpart CC

Discussion of the Final Rule’s
Organization and General Terms Used
in Its Summary and Explanation

The following discussion surnmarizes
and explains each new or revised
provision in this final rule and the
substantive differences between the
revised and previcus versions of
OSHA’s crane operator requirements in
subpart CC of 29 CFR part 1926. As a
general matter, OSHA has reorganized
this section of the rule to improve
comprehension of the requirsments. In
the “Background” section of this notice,
OSHA summarizes the rationale for
making permanent the employer duty to
evaluate operators and removing the
requirement for certification by
equipment capacity.

Paragrapl (a)—Duty To Train, Certify or
License, and Evaluate Operators

Paragraph (a) sets out the employer’s
responsibility to ensure that each
operator completes three steps before
the employer permits the operator to
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operate equipment covered by subpart
CC without continuous supervisicn, In
the regulatory text, OSHA refers to this
entire three-step process as
“gualification.” Each operator must be
trained to do the crane activities that
will be performed, be certified/licensed
in accordance with subpart CC, and be
evaluated on his or her competence to
safely operate the equipment that will
be used. In addition, paragraph (a) sets
out exceptions to these requirements for
certain equipment, as well as continuing
to note that qualifications issued by the
5.8, Military to its non-uniformed
employees satisfy OSHA’s crane
standard {OSHA continues te apply the
term “‘qualification” within the final
rule for operators working for the U.S,
military, as it did in the previous
version of the rule), The new approach
provides a clearer structure than the
previous format of the standard, which
was not designed to accommedate both
certification and evaluation.

In addition, the final rule makes clear
that post-certification training is
required. OSHA adopted this change
because the previous version of the
standard focused on pre-certification
training. The final rule outlines the
ongoing training necessary for certified
operators to learn to operate new
equipment or perform new tasks. The
new final rule contemplates operators
still needing additional training after
they are certified, such as training to
operate & new type of crane, perform
new tasks, or handle new controls in a
crane that ditfer from previous models
they have operated. The emiployer is
obligated to train employees, as* -
necessary, even after they are cartified,
until the employer has evaluated them
in accordance with paragraph (). The
training components are ctherwise
nearly the same under both the previous
and revised versions of the standard.

As under the previous version of the
standard, (see prior § 1926.1430{g)(2)),
refresher training would also be
required when indicated by deficiencies
in the employee’s demonstrations of
crane knowledge or eqmpment

operation.
The current certification/licensing

requirement, which is the centerpiece of
the previous operator requirements,
remains largely unchanged under the
revised standard, with the exception
that different certifications for different
capacities of cranes would no longer be
required. The reference to “‘certified/
licensed” is intended to encompass
each of the certification options in the
standard (third-party certification or an
audited employer certification program)
as well as state or local operatox
licensing requirements.-

Several commenters requested that
OSHA remove the existing requirement
for operator certification from the
standard (see, e.g., [D-18065, 1615, 1821,
1826). These commenters faulted OSHA
for failing to re-justify the requirement
for operator certification or did not
think it should be applied to their
specific industry,

However, operator certification was
central to the 2010 final rule, which was
based on the industry stakeholder
recommendations through a negotiated
rulemaking, Comment was requested on
the proposal in that rulemaking, and
OSHA held several days of hearings on
the proposal, OSHA published the
rationale and justification for the
inclusion of the certification
requirement in the standard in the 2010
preambls, and so there was 1o need to
re-explain the agency’s lengthy analysis
in this new rulemaking. In the NPRM
for this rulemaking OSHA did not signal
that it was considering removing
certification: Ta the contrary, one of the
main purposes of the rulemaking was to
implement a change to the certification
requirement {removing capacity) in
recognition of the Himited safety benefits
of that requirement. This would reduce
needless regulatory burden and ensure
that the employers of a majority of
operators would be able to comply with
the certification requirement. OSHA
also proposed to clarify and make
permanent other employer evaluation
duties, but those were proposed in
addition fo the operator certification
requirements and the proposal re-
organized the standard to encompass
both, -

With certification already a.
requirement of the standard, the main
issue in this rulemaking besides the
content of the certificate was the
additional employer evaluation
requirement, One commenter claimed
that OSHA’s “policy shift” to include
additional employer evaluation duties
in the current rulemaking .- .
“‘demonstrates that even it does not
believe that certificalion is necessary to
verify basic crane operating skills and
knowladge needed to safely operate the
aquipment” (ID-1605, p. 2]. OSHA
disagrees. OSHA accepted the
construction industry stakeholders’
recommendation for a third-party
certification requirement in 2010 after
OSHA’s previous construction cranes
standard, which included a generic duty
for employers to assess operators but no
indeperident certification of the - -
operator’s kriowledge or abilitiés;. -
appeared ineffective in reducing .~
fatalities and injuries caused by crane
operator errors. OSHA proposed the
employer evaluation in this current

rulemaking as an addition to
certification, not as an alternative fo
certification, because those provistons
are intended to work in tandem as
explained in more detail elsewhere in
this preamble. The certification
provides an independent assessment of
general baseline knowledge and skill
and the smployer evaluation focuses on
specific knowledge and skills nceded
far the safe operation of particular
equipment for particular tasks.

OSHA also disagrees with the claim
that adoption of a permanent
requirement for employer evaluation of
operators undercuts the necd for
certification (see also ID-1821). Many of
the industry stakeholders who
participated on the negotiated
rulemaking committee {C-DAC) who
racommended independent operator
certification saw a need to verify
baseline crane operating knowledge and
skills, and OSHA incorporated that
recommended reguirement into its
standard after public comment and
extensive analysis, as explained at-
length in its 2010 final rule and
accompanying preamble (75 FR 47805).
But following that rulemaking, industry
stakeholders noted a distinction
between the basic operating knowledge
and skill nesded to pass a certification
examination, on the one hand, and on
the other the knowledge and skill
needed to safely operate specific
equipment to complete a specific task
on a construction site. Employers had
traditionally addressed this distinction
when complying with OSHA’s general
construction requirement in
§1926.20(b)(4) (“The employer shall
permit only those employees qualified
by training or experience to operate
equipment and machinery”). But the
inclusion of specific operator training
and certification requiremnents in the
2010 standard supplanted that general
requirement, apparently o the surprise
of some former C-DAC members, who
then began advocating for a replacement
{see e.g. ID-0539). With additional
information from industry, the agency
has taken action through this .
rulemaking to prevent individuals from
performing construction work using
even the types of machinery for which
they are certified until employers
confirm that they are sufficiently
familiar with the particular machines
they will operate and the specific tasks
they will perform in order to ensure
safety,10 :

16 The employer evaluation requirements should
also allay stakeholder concerns about the remaval
of the requirement for certification by differént
crane capasities, which OSHA had previously . .
1nc0rpc\rated as a means of addrev.smg significant

: - Continued
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OSHA also disagrees wilh the
assertion that O8HA had previously
stated that certification would, by itself,
eliminate ungualified operators, and
that OSHA further stated that the
“intent of certification . . . was clear all
along: The test would demonstrate the
operator’s technical knowledge specific
to the equipment—meaning certification
equated to qualification” (ID-1605). In
support of the claim, the commenter
selectively quoted language in the
regulatory text in previous
§1926.1427(b){2} that operators would
be “deemed quatified” to operate
aquipment once certified, However,
(OSHA used “‘deemed” in the
description “‘deemed qualified” in the
previous § 1826.1427(b)(2), as well as
separate references to certification and
gualification as alternatives, to avoid the
impression that certification resulted in
a tully qualified operator.it As OSHA
previously explained in the NPRM,
OSHA only used the term "“deemed
qualified” to recognize under a single
rubric the full spectrum of options for
complying with OSHA’s standard:
Certification, military antherization,
stale-licensing, and “qualification by an
audited employer program.” (See 83 FR
23549, n. 10.}

Many commenters requested
exemptions from the operatar
certification requirements or the entire
rule. These comments, which included
several mass mailings of identical or
nearly identical comments, focused on
exemplions for the use of cranes in three
industries: Delivery and installation of
propage tanks; using squipment
attached to scaffolding to hoist loads up
to the scaffolding; and using equipment
to install signs {see, e.g., [D-1184, 1631,
1830).22 OSHA noted in the proposed

differences between machinery within a single type
of crane,

% in providing an overview of the funclion of the
requirements of section 1427, OSHA used the terms
“certification" and “qualification™ separatcly in
describing the process for compliance: “In the final
rule, paragraph (a} of this section spocifios thal the
employer must ensure that the cperator, . . is
aither qualified or certified to operate the
squipment in accordance with the provisions of this
section.. . .” Also, in describing the alternative
permitted under 1427(b), OSHA statod in the 2010
final rule: “As noted above, the proposed rule
previded four options for a crano operalor to be
qualifisd or certified.” 75 FR 48017,

12 Gne commenter from the pre-cast concrete
industry requested an exemption from the
cerlilication requirements for opeeators of
knuckieboom eranes, noting that these cranes “'are
prasesl in a large number of procast concrele
planis” (I3-1047). The commenter continuad that
“[ajdding a national cortification requirement for
knuekie-boom cranes would not fikely have an
impacl on improving safoty within the plant. . ,
This assessment is backed by data from the Burean
of Labor and Statistics, which identifies general
industry, of which the precast concrete industry is
a part, as accounting for a significantly lower rate

rule that broad requests for exemptions
from existing requirements were beyond
the scope of this rulemaking, but
requested comment on whether there
should be exemptions from the revised
employer evaluation requirements (83
FR 23544). Thus, exemptions from the
revised employer evaluation
requireimnents were the only exemptions
OSHA proposed in the NPRM.

To the extent that commenters from
these industries addressed employer
evaluations of operators, they suggested
that they were already performing the
types of evaluations that would be
required by the revised standard,13

of workplace accidents invelving cranes than the
private construction industry.” The comunenter
desecribed the burden on "these smatl
manufacturers” and also slated: “While some
precast concrete plants have crane operators who
would need te bo cortified on other classes of
cranes, there are likely thousands of plant
personnel who operate enly a knuckle-boem styls
of crane.” Taken tegether, the references to the
amployers as manufacturers engagad in general
industry work, the use of the cranes in “the plant,”
and their presence in a “‘large number of . . .
plants,” the commenter seems to misintorprot
OSIHA’s construction crane rule as applicable to
that industry’s general induslry activities, The
operatar certification requirement enly applies
when equipment is used [or coiistruction work, not
for the manufacture of pre-cast concrete in a
manufacturing plant, A different commenter {ID~
1190} also requested an exemption for “pre-cast
concrete manufacturers” and referred to “drivers”
requiring certification. OSHA has provicusly
clarified that manufacturers who simply deliver
their products to the ground on a construction site
are not considered to have engaged in construction
activity, so the drivers in that scenario would not
roquire certification under OSIA's construction
cranes standard.

A different commeontor, without identifying his
industry, asked for an exemption for “small track
mounied booms” under the theory that employers,
rather than pay for operators to be certified, would
simply “eliminate these valuable toals that will
ultimately lead to more back injuries because
preper lools are not aveilable to the employes' (ID-
1373}, OSHA notes that its standard already
exempts from the certification requiremant
operators of “equipment with a maximum
manufacturer-rated hoisting/lifting capacity of
2,000 pounds or less” (revised 28 CFR
1926.1427(a)(2).

A third comnienter noted his oppasition to
operator certification because I believe thal thers
are only three entities that are recognized for this
ouiside of the Operating Engineers for unicen shops.
OSHA . . . must provide a clear process for
employors to scok acereditation that is independent
of the currently accredited entities” (ID-0704).
OSHA's standard docs not rostrict the aumber of
third-party certifying entities or their acerediting
bodies. OSHA's standard also allows individual
employers to comply with the cortilicalion
requirement by cortifying their own employees
through a program audited by a third-party (see
ravised 29 CFR 1926,1427(a)).

13 For example, a representative of the propane
industry explained that “experisnced propane ficld
technieians provide hands-on training to new
employees in coordination with or subsequent to
review of written training materials” (ID-1631).
Their industry also “utilizes compotoncy training
materials that provide training on the use of cranos
to deliver and retrieve a propane container,” and
“utilizes the crane training materials along with

Indeed, despite the fact that employers
in these industries have been required
to perform some sort of operator
assessment for the last sight years under
§1926.1427(k), they provided no
examples of hardship or obstacles that
have arisen during these assessmenis
that would indicate that the new
evaluation requirements would also
pose an undue burden, QSHA is
therefore not persuaded that employers
in these industries should be exempt
from the requirement to evaluate
operators. Other than for operators of
sideboom cranes, derricks, or equipment
with & lifting capacity of less than twe
tons, the svaluation requirements in the
new standard apply to all operators,14
The third element in the introductory
text of revised paragraph (a) refers to the
employer’s duly to assess the operator to
ensure that an operator has the skills,
knowledge, and ability to recognize and
avert risks to operate equipment safely,
The updated duty lo evaluate operators
is similar to the duty in the prior
version of the standard at
§1026.1427(k)}{2}(i), which specified
that emsployvers must ensure that
operators are able to operate equipment
safely. That employer duty in the 2010
crane standard was scheduled to be
phased cut once the eperator
certification requirements become
effective on November 10}, 2018. In the
final rule, OSHA is permanently
retaining an employer assessment duty
but has re-located it to paragraph (a) to
ingrease comprehension of the
standard’s requiremeants, The revised
standard alse includes requirements for
the individual who performs the
evaluation and requirements for

other industry-developed training materials to
provide new training before an employee is
assigned a new responsibility as well as at regular
inlervals to serve as refresher training” (ID—-1631).
A representativo of the precast conecrete industry
explained that their organization's “enginsers have
visited hundreds of planls and have observed . ..
owners ensuring eperators compotency” (ID-1047}.
The rationale for the employor evaluation seems
equally applicable to thase industries and the
commenters do rot provide any persuasive
ovidence dispuling that it is iimportant that
smployers evaluate operators to assess whethor they
have the knowledge and skills to safoly operate tho
equipment which they are assigned to use to
perform constructicn tasks.

1% One of the same group of commenters also
suggested, il removal of certification is not an
option, that OSIA conasider allowing “one
certification based on function,” such as a single
certification for opsrators of prepane delivery
cranes {as apposod Lo a certification for each type
of crane) {ID-1631), A different commenter
requested that OSHA remove the existing
exemption from the certification requiroments for
cranes with a lifting capacity lower than 2,000
pounds (§ 1926,1427(a}(3}), asserting that these
smailer cranes can also pose safely hazards (ID-
1475). Neither of thoso recuesls address any of the
changes proposed in the NPRM and are therofore
outside the scope of the rulemaking.
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documenting the evaluation. It retains
the previous duty for employers to re-
evaluate operators when necessary (see
previous § 1926.1430(g)(2)), but moves
the requirement to the evaluation
section to improve comprehension of
the requirements (see full discussion of
revised paragraph ({)—FEveluation
below,)

Paragraphs (a)(1} to {3) provide
limited exceptions to the general
requirement in paragraph (a) that
operalors must be trained, certified, and
evaluated before operating equipment.

Paragraph (&)(1) permits an employee
o operate equipment as an “operator-in-
training” prior to being certified and
evaluated, provided that he or she is
supervised and operates the equipment
in accordance with the training
requirements in paragraph (b). This is
the only means by which an individual
may cperate equipment prior to being
trained, certified, and evaluated as
competent to do so. This exception is
substantively similar to the provision in
the previous crane standard at
§1926.1427(a}, which permitted
urcertified operators to operate
equipment only when the employer
complied with the requirements
specified under previcus
§1926.1427 (f)—Pre-qualification/
certification training period. The revised
standard also permits certified/licensed
operalors to operate equipment as
operators-in-training before successfully
completing an evaluation, For example,
this provision allows experienced and
certified operators to become
accustomed to perferming new crane
operations or operating somewhat
different equipment while being
gvaluated by the employer for that
purpose. It also allows a newly hired
operator to run the equipment while a
new smployer gauges the operator’s
crang knowledge, operating skills, and
training needs. In addition, experienced
operators who are not certified may
operate the equipment when all
operator-in- tramlng requuements are
met.

The standard recogmzes that on-the-
job training is an important component
of gaining the practical operating
experience necessary to safely operate a
crane and to pass a competency
evaluation, Other employers agreed that,
depending on a number of factors,
determining the competency of a new,
inexperienced operator to become an
independent, safe, and efficient operator
is a process that can vary in time- -
depending in part on having a crane
available and demand for the crane
services (e.g., Reports # 2, 11 of ID—
0673). This conipetency process is often
informal and integrated in day-to-day

work, with operators-in-training
working closely with experienced
operators in on-the-job training who
mentor them and show themn how to use
equipment (Reports # 1, 2, 3, 6, 11, 15,
16, 18, 19, 23 of ID-0673). Operators
receive experience not only in the cab,
but also in many tasks or operations
related to hoisting, such as rigging,
assembly/disassembly or sot-up, or
inspections. Morecver, many employers
who train new operators require them to
complete operator certification at the
beginning, or in the middle of, their
training program, while employer
evaluation of competency is generally a
later step in the process and may cccur
many times over an operator’s career.
Therefore, OSHA believes that
permitting an operator-in-training to
operate equipment under the conditions
specified in paragraph (b) is appropriate
and necessary to ensure the safety of
operators-in-training while they train for
competency evaluations by employers.

In addition, revised paragraph (a)[l]
expressly states that an operator-in-
training rmay only operate equipment
under supervision to ensure that.
employers understand that supervision
is a mandatory component of operating
in accordance with revised paragraph
(b), and therefore also required under
this exception. Because the previous
crane standard also required operators-
in-training to he supervised, adding that
requirement to paragraph (2) is a non-
substantive, clarifying amendment (see
paragraph (b} for a more thorough -
discussion of on-the-job and genem[
training requirernents). :

0OSHA did not propose any
substantive changes to the oxisting -
exemptions for detricks, sidebopm
cranes, and equipment with a maximum
manufacturer-rated hoisting/lifting
capacity of 2,000 pounds or less from
the training and supervision
requirements in revised paragraph. (b)
and the certification/licensing
requirements in revised paragraphs (c)
and (d). -

OSHA did propose a changc to the
regulatory text in § 1926.1427{a)(2).
While the prior regulatory fext in
§1926,1427(a) had excepted operators
of this group of equipment from only
the ”Operator qualification or
certification™ requirements of section
§1926.1427, corresponding scope
provisions in § 1926.1436(g) {derricks),
§1926.1440(a) (sideboom cranes), and
§1926,1441(a) (cranes with capacity of
a ton or less) each specify that none of
the requirements of § 1926,1427 apply
to operators of those types of
equipment. “Therefors, GSHA proposed
in the NPRM to beitor ahgn §1926.1427
with §§ 1926 1436, 1926.1440, and -

1926.1441. However OSHA proposed to
apply the new employer evaluation
requirement to operators of these types
of equipment, so the proposed language
of §1926.1427{a){2) included an
exception from only the certification
“and training’’ requirements of
§1926.1427 (see also the discussion of
the proposed amendments to
§§1926.1436, 1926.1440, and
1926.1441). In light of OSHA’s decision
not to apply the new evaluation and
documentation requirements to
operators of this group of equipment
(see discussion of revised paragraph
§1926,1427(f) later in this preamble)
OSHA has revised the paragraph to
preserve the previous categorical
exclusion for this group of equipment
from all of the requirements in
§1026.1427,

In the NPRM, OSHA also proposed a
new note to § 1926,1427[a)(2) to specify
that operators of sideboom cranes must
comply with § 1926.1430, which
contains the general training
requirements in the cranes standard,
Sideboom cranes were not previously
exempted from the training
reqmremoniq in §1926.1430, but
training is not expressly addressed in
the section of the standard dedicated to
these cranes, § 1926.1440. OSHA, .
therefore, proposed this note to clarify
the training requirements that operators
of this equipment had to meet, OSHA is
retaining the note in the final rule.
OSHA did not receive any comments on
the note in proposed paragraph {a ](Z]

Paragraph (a)(3) preserves a previous
provision that states that non-uniformed
personnel employed and qualified as
operators by the U.S. military meet the
licensing/certification requirements of
§1926.1427. OSHA moved this
provision from the other certification/
qualifications options because it
operates as an exception: It specifies
that no certification/licensing or -
training obligation for construction
employers is needed beyond verifying
that the employee is employed by, and
qualified by, the military. For the
purpose of confirming that a military
operator has the basic crane knowledge
and operating skills required through
licensing and certification, OSHA defers
to the operator qualification process of
the U.5. m111tary as the employer. All of
the provisions of the crane standard
apply when an operator operates.
aquipment for an employer other than
the U.8. military. = =~ .

OSHA requestad commenton .
whether the relocation of this provision
was appropriate and whether it is clear
that this {s'an exclision fromall © =
qualification and training requxrements
of this standard, not just certification.
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OSHA did not receive any comments on
the introductory text or restructuring of
paragraph (a) (other than the requests
for additional exceptions, as addressed
eartier}. OSHA is therefore adopting the
changes as proposed.

Paragraph (b) Operator Training,

The requirement for employers to
train and evaluate cperators before
permitting them te operate equipment is
contained in paragraph (a). Paragraph
{b) now sets forth minimum
requirements for training, specifies
requirements for trainers, and
astablishes limitations on the scope of
activities for operators-in-training. This
paragraph specifies the conditions
under which an individual may operate
a crane prior to acquiring certification or
successfully completing an employer
evaluation. These training provisions
are intended to provide a safe avenue
for employees to gain experience
operating cranes in a variety of
circunistances.

The training requirements of revised
paragraph (b} are largely the same as the
previous rule but also clarify that
employers must continue to address
operatar training needs after the
operator has been certified and
demonstrated competency through
employer evaluation on specific
equipment. Paragraph (b) further
clarifies that the employer’s training
duty is hoth equipment-specific and
task-specific, and extends until the
employer has satisfactorily evaluated
the operater-in-training in accordance
with paragraph (f)—Evaluation, or if any
retraining or subssquent training is
required to perform the assigned tasks.
The revised standard recognizes that
aven a certified and evaluated operator
may need additional training to safely
operate new equipment or perform
significantly different types of lifts.
Therefore, the employer’s duty to train
remains an ongoing responsibility that
must be met as the operator’s
gxperiences expand. The prior version
of the standard was not as clear (except
with respect to when an individual’s
deficient operating performance or
crane knowledge triggers retraining) that
the employer's duty to train extends
beyond when the individual is certified
and evaluated. This updated paragraph
clarifies that the employer’s duty to
train is aimed at ensuring that the
employee can safely use the equipment
that will be operated.

Under the previous standard, OSHA
divided the training requirements
between two sections. First, previous
§1826.1427 ()—Pre-qualification/
certification training period, set forth
the limited conditions under which an

operator-in-training could safely operate
equipment before being certified,
Secondly, previous § 1926,1430—
Training Requirements, brought together
the triggers for operator training
requirements, including those for
retraining. As discussed in the
gxplanation for this section, OSHA has
remmoved the substantive operator
training requirements from § 1926.1430
and replaced them with a cross-
reference to new §1926,1427(b) so that
the substance of the training
requirements for operators, as well as all
operator-in-{raining requirements, are
under one section. Relocating the
requiremesnts of previous § 1926.1427(f)
to revised §1926.1427(b] also ensuzes
that the organization of the crane
aperator requirements corresponds with
the order of a typical operator
competency program—i,e,, initial
training generally precedes certification
and an operaior being determined
competent by employer evaluation,

The introductory language to
paragraph (b) in the NPRM required the
employer to “provide sach operator-in-
training with sufficient training, through
a combination of formal and practical
instruction, to ensure that the operator-
in-training develops the skills,
knowledge, and judgment necessary to
operate the equipment safely for
assigned work.” (83 FR 23567). OSHA is
retaining this language in the final rule
except for one change, For reasons
discussed lator in response to comments
to paragraph (f), OSHA decided to
remove the term “judgment” from that
section and replace it with “the ability
to recognize and avert risk.” OSHA is
making the same change in the training
section, OSHA proposed corresponding
language in the training and evaluation
sections because an operator-in-fraining
should be trained and evaluated to the
same standard. In addition, this revised
requirement specifiss that training must
include a corubination of formal and
practical instruction.

OSHA notes that this paragraph (b)
does not mean that employers must
provide novice-level or redundant
training when they hire an experienced
operator as a new employee. An
employee who is an experienced
operator may need far less training than
a less experienced employee. Employers
must determine what lavel of practical
and formal training an operator-in-
training would need under paragraph
{b) to ensure that they develop the
skills, knowledge and ability to
recognize and avoid risks necessary for
safe crane uperation in a variely of
conditions, Ultimately, the training
methods chosen by the employer must

be effective and responsive to each
operator’s training needs,

One commenter, while urging OSHA
to remove the requirement for operator
certification, also urged OSHA to “limit
the operator training requirements to
employer-based programs that can best
be customized to train operators on the
specific equipment used at each
individual company” (ID-1826). OSHA
is not altering the training requirements
in paragraph (b}, which require training
on the subjects listed in
§1926.1427(j)(1) and (2). OSHA believes
these requirements provide enough
flexibility to allow an empleyer to
efficiently customize its training
programs. For example, the standard
continues to require the operator to have
knowledge of “the information
necessary for safe operation of the
specific type of equipment the
individual will operate”
(§1926.1427(j){1)) (emphasis added).
There are some general requirements
not tied to the operation of particular
machines, such as the requirement for
training on “Procedures for preventing
and responding to power line contact,”
that address serious hazards that vary by
locatton, not equipment. The mandated
training criteria are longstanding
requirements that were adopted by
OSHA on the recommendation of its
negotiated rulemaking committee
because most were included in OSHA’s
pre-2010 cranes standard (§ 1926.550) or
were in industry consensus standards.

A different commenter suggested that
OSHA incorpeorate requirements from
the Powered Industrial Truck standard
into the crane operator training
requirements. This recommendation
included more prescriptive language in
the regulatory text language specific to
training on the controls and
instrumentation of the equipment, the
operator's manual, and when further
training is required (ID-1719). Although
the commenter acknowledges that “the
proposed rule offers clear guidance on
the subject matters that iniltial training
must cover,” it believes its
recommended revigion is necessary to
“provide sufficient guidance on the
triggers for supplemental training and
re-training/remedial training” (1D~
1719).

OSHA is not convinced that more
prescriptive languape for operator
training requirements is required. OSHA
believes that the incorporation of the
paragraph (j}, and subsequently
Appendix G, provides employers with
thorough lists of subjects on which
operators must be trained, including
elements such as the equipment’s
controls. OSHA concludes that the more
flexible, less prescriptive language
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proposed for the training requirements
is more appropriate for crane operator
training than the prescriptive list of
elements offered by the commenter,

(OSHA has not retained the
intreductory text in previous paragraph
(f), which required that a non-certified
employee could only operate as an
operator-in-training within the
limitations of paragraph (f). That
introductory text has now been
supplanted by the language in revised
paragraphs §1926.1427(a)(1) and {b),
without substantive change other than
the addilion of the evalualion
requirement.

Most of the specific fraining
requirements in paragraph (b} are
identical or similar to the previous
training requirements. Paragraph (b)(1)
requires the employer to provide the
operator-in-training with instruction on
the subjects in paragraph {(j). This
requirement is identical to the
requirement in previous
§1926.1430(c}{1)—Operators-in-
Training for equipment where
certification or qualification is required
by this subpart. However, under the
revised standard, even after the
operator-in-training {s determined
compstent by employer evaluation, the
employer’s training duty can continue
when the operator operates new
aquipment or performs tasks that
require new skills cr knowledge. An
individual may be & fully certified and
avaluated operator with respect to one
piéce of equipment such that he or she
is allowed to operate that equipment
independently, but simultanecusly be
an operator-in-training (and thus subject
to the operating restrictions in the
standard} with respeci to different
equipment or tasks that require
significantly different skills or
knowledge to ensure safety,- -

Section 1926.1427(j)— Gertification
criteria, which remains unchanged,
specifies the mandatory subject matter
for third-party licensing and
certification, as recommended by G-
DAG. It requires a written and a
practical test, Paragraph (3)(1)(i)
specifies areas of information that must
be covered by the written certification
test for the type of crane that an
individual will operate, such as
controls, operational/performance
characteristics, load caleulations, and
ground conditions. This paragraph also
references a more comprehensive list of
areas of technical knowledge in.
Appendix C—Operator Certification:
Whritten Examination: Technical:
Knowledge Criteria. Paragraph (j{2)
identifies the operating skill areas that
must be covered by the practical .
cortification testi v ¢ - S

(OSHA concludes that operators-in-
training must conlinue to receive
training in the subject mafter identifiad
in this section as recommended by C-
DAC. However, as proposed, OSHA
relocated the training requirement in
§14926.1430(c)(1) to revised
§1926.1427(b) so that the requirements
for operators-in-training may all be
found in one place. New language in
revised § 1926.1430—Training,
discussed separately below in this
preamble, references § 1926,1427(a) and
{b) rather than repeat the sams
requirement.

Paragraph {b)(2) requires the employer
to cnsure that a trainer continuously
monitors gperators-in-training during all
crane operations. This requirement is
identical to the previous reguirement for
continuous monitoring under previous
paragraph (£}{3).

Paragraph (b)(3) requires the emplayer
to assign the operator-in-training only
tasks that are within his or her ahility.
This requirement is substantively
identical to the requirement under
previous paragraph (0(2). OSHA made
mincr changes to the language of this
requirement to clarify that it is the
emplayer's duty to assign tasks to the
operator-in-izaining. . o

OSHA also relocated the requirements
of previous paragraph (f)(1). The
previous paragraph (f)(1) required the
employer to provide each operator-in-
training with training sufficient to
operate safely under the limitations of
previous paragraph (f). Its requirements
are retained in revised paragraphs (b)(1)
and (3}, which state that the operator-in-
training must be trained on the subject
matter specified in paragraph (j) of this
section and may only perform fasks that
are within his or her abilities.

Paragraph {h)(3) retains a revised
version of the limitations specified in
previous paragraph {f)(5), which
precluded operatars-in-training from
operating squipment next te energized
power lines; from hoisting personnel; or
from performing multiple-equipment
lifts, multi-lift rigging operations, or lifts
over shafts, cofferdams or in a tank
farm. OSHA previously determined in
the 2010 final rule that these equipment
operations and worksite conditions are
too complex, or present suck heightened
risks, that it would be unreasonably
dangerous if an operator-in-training
were to operate the equipment in these
circumstances {75 FR 48024). However,
in the NPREM OSHA announced that it
would consider revising these-
limitations because they may have the
effect of preventing operators from
gaining the experience nécessary to.
conduct these lifts;: :

OSHA received comments supportive
of removing these limitations on
operators-in-training. A labor union
commented that these tasks “should not
be prohibited” because “an operator
must be trained in how to safely
perform them” (ID-1615), Another
commenter, in urging OSHA to remove
operation in tank farms from the list,
argued that “[tThe continuous
monitoring requirement specified in the
Rule along with other safe work
practices (e.g., work permits, joint
jobsite visits, etc.) are sufficient to
identify and mitigate hazards that an
operator-in-training may encounter in a
tank farm'’ (ID—1647). OSHA did noct
receive additional comments on this
issue.

In response to these comiments, OSHA
revised the language of the regulatory
text to provide a measured expansion of
the prior rule that removes the
prohibition as requested by the
commenters, Operators-in-training will
now be allowed to perform these lifts,
but only if they have been certified in
accordance with §1926.1427{c). The
2010 crane standard only allowed an
operator to parform these 1ifts after
becoming certified, so OSHA. is
preserving the status quo in that respect.
OSHA. continues to agree with C-DAC
that these lifts are too complex and
potentially dangerous to be attempted
by an operator candidate who may lack
the basic knowledge and skills required
for general crane operation. But the
prior regulatory text left no way forward
for even a certified operator to gain the
experience necessary to perform these
functions safely. and did not leave room
for an employer to have an operator -
evaluzted on these tasks in accordance
with revised § 1926.1427{f), This . -
language change thereforeé respects C-
DAC’s intent to prevent operators who
have not acquired the baseline
knowledge of crane operation provided
by certification from performing these
complex lifts, while allowing operators-
in-training the opportunity to train
performing these lifts under the
direction of a tralner prior to being
evaluated to perform these lifts as an
operator. Note that the employer must
still train the operator on these
specialized lifts before allowing the
operator to atterzpt them, even under
supervision, because paragraph (b)(3)
only permits the employer to assign
tasks to an operator-in-training that are
“within the operator-in-training’s
ability.? © e

Paragraph (h)(4) prescribes minimum
requirements for monitored training of
operators-in-trdining and ttainers who
monitor operators-in-training, Revised
(b){4)(i} specifies requirements for the
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required trainer which arve similar to
requirements in paragraph {f)(3) of the
2010 crane standard. Paragraph
{b)(4)(i¥A), which requires that the
rainer must be an employee or agent of
the operator-in-training's employer, is
identical to paragraph (£)(33{i) of the
2010 crane standard,

Paragraph (b}{4)(i}{B) requires that the
trainer must “have the knowladge,
iraining, and experience necessary to
direct the operator-in-training cn the
equipment in uge.” This requirement is
the same as the proposal bt is different
from the requirements of paragraph
§1626.1427(0)(3) of the 2010 crane
standard, which required that a irainer
either be a certified operator or have
passed the written part of a certificalion
test, and have familiarity with the
equipment’s conlrols. This revision
recognizes that some uncertified trainers
may have the knowledge and experience
to be competent to teach or monitor the
equipment operations of an operator-in-
training.

In the NPRM, OSHA explained that it
proposed this change for three reasons.
First, merely requiring that the trainer
must have passed the written part of a
certification test is insufficient to
confirm a trainer’s ability to train other
operators. Paragraph (£)(3) of the 2010
crane rule presumed that all certified
operators or individuals wheo passed
only written certification tests have the
skills to monifor an operator-in-training,
bu! as explained above, certification
alone is insufficient to ensure that
operators are competent to safely
operate a crare. Under the final rule,
even alter the basic crane knowledge
and operating skills of operatars have
been confirmed through certification
testing, employers must stiil determine
through evaluation if operator training
already provided is sufficient or if more
is necessary, based on the complexity of
equipment that will be used and activity
that will be performed. Thus, requiring
an individual to pass a written
certification exam appears to be
likewise insufficient as the sole criterion
for confirming a trainer’s ability to
monitor and train an operator-in-
training.

Second, using certification as a
required criterion for the trainer could
exciude individuals from the role who
have extensive operaling experience and
familiarity with the conlrols of the
relevant equipment but do not possess
2 certification. Under the trainer
requirements of the 2010 crane rule, an
experienced but uncertified operator
may have been required to be monitored
by a less experienced but certified
individual. In stark contrast, an
uncertified person who has significant

gxperience operating the particular
equipment used during the training may
have more insight into the function of
its controls and the nuances of its
operation than someone who is certified
for that type of equipment but has never
operated that particular equipment.
Allowing anly certified operators in
these training roles is also inconsistent
with the industry practice of pairing
inexperienced operators with
experienced trainers who manttor the
safety and professional development of
the inexperienced operator.

Third, passing a written certification
test is not a definitive indicator of safe
training practices in the industry and
requiring certification of all trainers
could significantly alter many previoas
work practices in the industry.
Stakeholder feedback suggests that
many different employees or agents of
an employer successfully fulfill the role
of a trainer but may not be certified.
Some formal training might be
administered by an individual who is
nat certified but has extensive
knowledge of a particular make and
model of crane. For example, some
crane manufacturers offer technical
training to their customers regarding the
operation, maintenance, and
iroubleshooting of cranes they sell (see
Reports # 4, 5, 13 of ID-0673). On-the-
job training is often conducted by a
seasoned crane operator with years of
experience (see Reports # 1, 2, 19, 23,
28 of ID-0673) or in some cases by a
retired operator (see Report # 26 of ID-
0673). These aperators may no longer be
certified. In addition, an employer
might employ various non-certified
employees, such as an experienced
safety manager, foreman, or site
manager, to monitor some work training
activities, or an experienced small
business owner might fitl the rols of
trainer in some casas {see Reports # 1,
2,15, 26 of ID--0673). And OSHA spoke
with three companies that offer other
employers private training from
experienced operators who are not
certified (sse Reports # 20, 21, 22 of -
0673), In sum, stakeholders reported
that some individuals who have the
necessary knowledge, training, and
experience but do not possess a
certification or have not passed the
written certification exam can,
nevertheless, be successful trainers,

In the proposed revision of this
provision, OSHA proposed language
similar to the requirement in ASME
B30.5 (2014) at 5-3.1.2(e) that training
must be performed by a “designated
person wha, by experience and {raining,
fulfills the requirements of a qualified
person.” The language is also similar to
the “qualified person” definition that is

familiar to the construction industry,
Under this language, employers have
some flexibility in determining the level
of knowledge and experience that the
trainer must possess hased on the skill
level of the operator-in-training and the
nature of the activity performed.15

OSHA received comments supporting
the proposed changes to the trainer
criteria. A trade association agreed with
the proposed language because it
provides employers with “flexibility in
determining the level of knowledge and
experience that the trainer must possess
based on the skill level of the operator-
in-training and the nature of the activity
performed . . . even when the
individual has not passed the written
certification exam, possesses an
operator certification, or has prior
experience operating a crane” (ID—
1801). One commentear agreed with
OSHA that certification or passing the
written part of the certification test is
not determinative of whether an
individual can train an operator-in-
training, stating that it “fails as a
measure of a trainer’s competencies and
capabilities” (ID-1821}. Similarly, a
comment supporting the proposed
language asserted that “ftlhe current
requirement that trainers obtain
certification or at least pass the written
portion of the certification requirement
does not necessarily correlate with the
individual’s ebility to provide practical
instruction or impart valuable
knowledge to other employees” (1D~
1631).

A different commenter supported the
“requirement that the trainer should be
a ‘qualified person,”’ as defined in the
cranes standard, without othear
requirements (ID~1828). OSHA heliaves
that the proposed new language, which
the commenter did not directly oppose,
comes close to that appreach while still
providing the additional focus on the
training.

Several other commenters opposed
the proposed change and preferred that
the trainers al least pass the written
portion of the cerlification exam, One
commenter responded that trainers
possessing certification have been “a
long established standard and best
practice among the industry,” and
interprets ASME B30.5’s term “qualified
operator” to mean “one who possesses
a certification for the type of equipment
for which he/she is instructing an
operator-in-training” (I-1818), OSHA
disagrees with that interpretation of

15 OSHA expects that in many cases, the trainer
will possess a certification. Howevez, this final rule
allows the possibility that the trainer's exporience
with the task and equipment used could be
sufficient for providing training even without the
trainor possossing a cortification.
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ASME B30.5 because that definition,
like the definition of “qualified person”
in OSHA’s cranes standard, clearly
states that certification is only one of
two paths to become a qualified
person.1t

That commenter also compared
operator certification to a driver’s
license and staled that “one would not
want a driving instructor who hersel{
does nol possess a driver’s licenss,”
{id.), but there may be many reasons
why an experienced crane operaior may
no longer possess a valid certification,
Many seasoned crane operalors who
have safely operated cranes for decades
have the knowledge, operating
experience, and ability to effectively
train and direct an inexperienced
operator even though they never had a
need to acquire a certification during
the course of their operating careers or
lot their certifications expire alter
transitioning into new roles, Contrary to
the commenter’s assertion, the seasoned
operator may be preferred as a trainer
because of the grealer experience,
particularly if that experience is with
the particular equipment that will be
operated. OSHA congludes that the
emphasis cof the trainer qualifications
should be on a person’s ability to train
and direct an operator-in-training, rather
than whether the trainer possesses a
certification.

Another commenter stated that it is
“infeasible to consider how a trainer or
evaluator can determine an operators
qualifications if they have never
operated a crane , , . OSHA should
copsider going to the original definition
they are using for the trainer” (ID-1623),
That comument incorrectly assumaes that
trainers without a current certification,
or those who have not passed the
written portion of a certification exam,
have not previously operated a crane. In
some cases, the trainers may be retired
or semj-retired operators who are fully
capable of training other operators but
who have not elected to take an operator
certification examination hecause they
no longer operate cranes. The record of
the 2010 rulemaking and this -
rulemaking also contains a number of
statements indicating that some
employers have very experienced
operators who have difficulty with
written exams (see, e.g., 73 FR 59816—
58817). In some cases, the language or
literacy barriers that impede an
experienced operator from passing a
written exam may have no relevance to
that person’s ability to instruct an

18 See definition of “qualified person” in ASME
B30.,5 (2004) (“by possession of a recognized degree
in an applicable field or certificate of professional
standing, or who, by extensive knowledge, framing,
and experience . . "} (emphasis added).

operator-in-training. OSHA does not
agree that such a trainer should be
disqualified from training an operator so
long as there is effective communication
between the operator-in-training and the
trainer.1”

One certification organization
conceded that “certification may not be
an appropriate ‘sole’ criterion or a
sufficient indication of competence as a
trainer,” bul contended that it is an
“appropriately necessary condition of
establishing such competence and
ensuring a ‘baseline’ of knowledge and
skills" (ID-1755), Thal commenter
suggested that OSHA go further than the
previous rule and requice that trainers
be both certified and possess the
requisite knowledge, training, and
experience.

OSHA does not agree that it is
necessary to go as far as the commenter
suggests in order to ensure that
appropriate trainers are instructing
operators-in-training. As stated earlier,
OSHA anticipates that many trainers
will be certified operators. As one
commenter noticed, the proposed:
language “does not preclude employers
from following the existing trainer
requirements if they so choose” (ID-
1801), Moreover, a certification could
provide partial evidence of the
knowledge, training, and experience
necessary to train an operator-in-
training, but is not sufficient for.
verifying competency and safe crane
operation. The requirement for even a
partially certified trainer would come at
the price of excluding the experienced
trainers currently relied on by the;
earlier commenter {ID-1826), The final
rule will preserve greater flexibility for
the employer seeking to ensure safety
through available resources, and is also
more ciosely aligned with the existing
industry guidance in ASME B30.5, .

{One of the certification organizations
asserted that “[r]equiring that a trainer
have a baseline of knowledge and skills
as an operator is likely, not only to
improve the quality of training, but also
to increass safety during training in the
event the operator-in-training engages in
an unsafe act and the trainer is forced
to intervene’ (ID-17535). The agency

17 A different membership organization agreed
with OSHA’s proposal and drew on its members’
experienco in using experienced but un-certified
instructors, The commenter considerad OSHA's
revised language “appropriate” because members of
their organization often assign as trainers
experienced operators whe may not have passed the
written certification exam, but have more
experisncd with the equipment than some cortifiad
operators, {Ses ID-18286), Not moving forward with
the proposed lenguage, this commenter warned,
*“would prevent certain operators who are high]y
qualified, experienced and knuw]edgeable on’
certain eqmpment from qervmg as tramem” (ID-
1826):: = -

agrees that it is important for the frainer
to he able to direct an operator-in-
training should their operation
petentially result in an incident or near
miss and has included that requirement
in the standard (“Have the knowledge,
training, and experience necessary lo
direct the operator-in-training on the
equipment in use"). But requiring that
a trainer must have passed the writien
part of the certification test does not
indicate that a trainer would be able to
do more. OSHA's standard, both as
reviged and prior to this revision, does
not permit anyone other than a certified
operator o be at the controls absent
supervigion, so a trainer who has only
passed the written exam would not be
permitted to operate the crane without
another person serving as a trainer to
that person. It does not follow that a
person who has passed the written
portion of the certification exam, bul not
necessarily demonstrated any practical
skill at operating a crane, would he
inherently belter prepared to correct an
operator than a person who has the
knowledge, training, and experience
necessary to direct the operator-in-
training on the equipment in use.

It is true that a treiner who is a
certified operator (and properly
evaluated under the new standard}
would be permitted to sit in the cab and
take over the controls in the event of
perceived unsafe action, but there is no
recard that this is a common occurrence
or has been shown to be effective. In the
ahsence of a clearer record on this pomt
OSHA is hésitant to disturb C-DAC’s
judgment that requiring all trainers to be
fully certified operators was
unnecessarlly restrictive (see 75 IR
48024). In its 2008 NPRM explanation of
the trainer requirenieénts, which were
included without charige in the final
rule, OSHA ackrgwledged that full
certificalioh was uinnecessary and
gxplained that the trainer’s knowledge
of the particular equipment being
operated Was paramount to certification:

The Commitiee determined that a.
supervisor who had passed the written o
portion of a certification test would not need
to be sufficiently proficient to pass the
practical portion in order to effectivaly
supervise a trainee/apprentice. However,
bath in the instance where the supervisor is
certified and in the instance where he/she is
not certified but has passed the written
portion of the certification test, the
Committee believed that it is necessary that.
he/she be familiar with the proper use of the
equipment’s controls, since such knowledge
is essential to being able to effectively
supervise a trainee/apprentice.

(73 FR 59815 (Oct. 9, 2008)). OSHA
does not find any of the comments
persuasive enough to further restrict
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employer options or to shitt the focus
away from the trainer’s knowledge of
the equipment to be used by the
operator-in-training.

As stated previously, OSHA proposed
tanguage for its similarity to language
from ASME B30.5 and OSHA’s qualified
person standard, and the flexibility it
offers employers in choosing [rainers for
their crane operators, OSHA considered
simply requiring a tealner to be a
“gualified person,” but relying solely on
the definition of qualified person as
criteria for trainers presents a problem.
In §1926.1401, OSHA defines a
gualified person as one “who, by
possession of a recognized degree,
certificate, or professional standing, or
who by extensive knowledge, lraining
and experience, successfully
demonstrated the ability to solve/
resolve problems relating to the subject
matter, the work, or the project.”
However, even under the previous
standard OSHA did not inlend for the
possession of a certificate to be enough
for an individual to be a trainer—the
previous standard also required
knowledge of the equipment's controls.
Relying on the definition of “‘qualified
person’ in the crane standard as the
lone criteria for trainers would mean
that anyone possessing a certificate
would automatically be a “qualified
person,” regardless of their knowledge
of any of the controls or other aspects
ol the equipment to be operated. OSHA
will retain its proposed language.

The remainder of paragraph (b)(4)
does not contain any substantive
changes from the previous rule, did not
receive any comments, and is
promulgated as proposed. Paragraph
{b)(4)(ii) prohibits the trainer from
performing any task that detracts from
his or her ability to monitor the
eperator-in-training, Ii is identical to
previcus paragraph (£}(3)(iii).

Paragraph (b}{4)(iii} requires the
operator’s trainer and the operator-in-
training to be in each other’s direct line
ol sight, and that they communicate
verbally or with hand signals. This
reguirement is substantively the same as
previous paragraph (£(3)(iv), with minor
stmplifying changes. The revised
stardard relocates this provision to an
independent subparagraph to clarify
that the employer has the ultimate
responsibility for ensuring compliance
with this requirement. This revised
paragraph also retains an exception for
fower cranes so that the trainer and
operator-in-training must be in direct
communication with each other, but are
not required to maintain a direct line of
sight because the height of the
operator’s station may make it
infeasible. (See also, the discussion of

previous paragraph ([)(3)(iv) in the
preamble to the 2010 final crane rule at
75 FR 48024,) This exclusion in this
final rule is also substantively the same
as paragraph (1){3)(iv} of the 2010 crane
rule, with minor simplifying language
changes,

Paragraph (b)(4)(iv] requires that an
operator-in-training be monitored while
operating the equipmaent at all times
except for short breaks and retains the
conditions specifying monitoring under
paragraph (£)(4) of the 2010 crane rule.
Paragraph (b)(4)(iv)(A) requires that a
trainer's break while the operator-in-
training runs the crane can last no
longer than 15 minutes and can oceur
no maore than once per hour. Paragraph
(b}{4)(iv){B) requires the employer to
ansure that the trainer and operator-in-
training communicate about the tasks, if
any, that can and cannot be performed
in the trainer’s absence while en break.
Paragraph {b)(4)(iv}(C) limits tasks
performed during the trainer’s bresk to
only those that are within the abilities
of the operator-in-training,

Paragraph (b)(5) requires the employer
to provide retraining when, based on the
performance of the operator or an
assessment of the operator’s knowledge,
there is an indication that retraining is
necessary. This language is identical to
the requirement in previcus
§1926.1430(g)(2) but is included in
paragraph (b) to consolidate all
substantive training requirements to the
extent practical for operators covered
under §1926.1427, Because the
requirements of § 1926,1430(g) apply
more broadly to all employees covered
by this standard, however, OSHA is not
deleting that requirement from
§1926.1430{(g). Thus, identical language
will appear in two different paragraphs
of the final standard. This retraining
requirement is consistent with the
retraining described as alreacty
implemented by employers who spoke
with OSHA during interviews and site
visits (see Reports # 1, 2, 3, 15, 18, 19,
22, 26 of ID-0673). Note that the need
for retraining under paragraph (b}(5)
would also trigger the requirement for
re-gvaluation under paragraph (f)(7) (see
also preamble discussion below of
paragraph (f)—Evaluation).

OSHA received one substantive
comment proposing revisions to the
retraining requirements, The commenter
recommends incorporaling language
from the Powered Industrial Trucks
standard that states when retraining is
necessary, including unsafe operation,
an accident or near-miss, a failed
evaluation, or insufficiency of training
(ID-1719}). OSHA does naol believe this
is necessary hocause the revised
refraining requirements allow the

employer to determine whether an
operator needs additional training based
on their performance and their
knowledge. This final rile not only
requires that retraining be triggered
based en an aperator’s performance, but
it also requires an employer to conduct
retraining if the operator indicates it is
necessary (see revised
§1926.1427{b)(5)). OSHA concludes
that this approach gives employers more
flexibility in determining when
retraining is needed to ensure safety.

One commenter also noted that OSHA
uses the words “‘retraining” and
“refresher training” interchangeably in
proposed paragraph (b)(5) without
defining either term, and requested
clarification (ID-1719}. Another
commmenter agreed that additional
clarification would be helpful. 18 [n
response to such comments, OSHA will
replace the term "“refresher training”
with “retraining”.

Paragraph (¢} Operator Certification and
Licensing.

At the ACCSH meeting on March 31—
April 1, 2015, ACCSH members
unanimously recommended that QSHA
move forward with & rulemaking that
retaing certification and permanently
extends the employer’s duty to ensure
the competency of operators (OSHA—
2015-0002-0037). Paragraph (c) retains
the certification and licensing structure
of the 2010 crane standard with enly a
few minor modifications intended io
improve eomprehension of certification/
licensing requirements.

First, OSHA moved the military
qualification provisions of previous
§1926.1427(e){4) to the exception in
paragraph (a), as noted eartier.

Second, OSHA removed the reference
to an “option"” with respect to
mandatory compliance with previous
state and local licensing requirements.

18 “0OSHA discusses in delail an employer's
obligation to provide engoing training as necessary
when an eperator’s exporience expands or is
assigned to operate now equipment or perform new
tasks. However, this concept is not explicitly stated
anywhero in the propesed regulatory toxt, Only
rofroshor training, required when indicated by
deficiencies in the employee’s demonstrations of
crane knowledge and equipment operation, is
present in proposed paragraphs (h)(5) and (f}{5),
which do not epply to new equipment or an
expansion of experience, If GSHA's intent is to
clarify an employer’s obligatien (o provide ongoing
training, we believe the proposad regulatory text
fails to make this clear,” (ID-1801). In response to
the comment that OSHA does not explicitly includs
ongoing training provisions in the regulatory text,
the agency disagrees. This requirement extends
from the duly in paragraph (b)(1} that employers
miust train operators to onsure they have the
knowlodgo, skills, and ability to recognize and avert
risk necessary to operale the equipment safely for
assigned work, This ongeing training requirement
need not be restated alsewhere in the regulatory
text,
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When a state or local government issues
operator licenses for equipment covered
under subpart CC, and that government
licensing program meets the
requirements specified in the standard,
then employers must ensure that
equipment operators are properly
licensed when working in the state or
local jurisdiction, even if the operator is
also certified by a nationally accredited
certification organization. However, the
state or locel license would satisfy
0OS8HA's certification requirement:
OSHA will not require an operator who
obtaing such a state or local license to
also obtain a separate certification from
a nationally accredited certification
organization or an employer-audited
program.

The content of revised paragr’nph
{e)(1) is virtually identical Lo provisions
in §1926,1427(e)(2) of the 2010 crane
rule, with one exception: Revised
(€)(1)(¥). For a more detailed
explanation of the othexr provisions in
this paragraph, see the preamble
discussion of § 1926.1427(e}(2) in the
2010 crane rule at 75 FR 4802123
(August 9, 2010).

As in the 2010 crane standard, this
final rule includes minimum “federal
floor” criteria for state and local crane
operator licensing, If a license does not
meet the minimum “federal floor”
criteria specified in OSHA's crane
standard (see revised § 1427(c){1) and
(i), then the state or locality conld still
enforte its own licensing requirements,
but employers operating cranes for -
construction within that jurisdiction
could not rely on that license to satisfy
OSHA’s operator cértification: -
requirement, The employer must then
comply with one of the other options for
certification/qualification specified by
this final rule, In the NPRM, OSHA
proposed amending § 1926.1427{c)(1){v)
to add a new requirement tc the “federal
floor™: The license must spemfy the
“type, or type and vapacity” of
equipment for which the license is
applicable. The purpose of this
proposed change was to make it easier
to determine whether the licensing
procadure required the operator to have
knowledge about the “type” of crane to
be operated, as required by OSHA's
standard in § 1926.1427(j}(1).

OSHA received three comments (ID—
1611, 1779, 1824) warning that inserting
any additional requirements into the
“federal floor” for state or local licenses
could make it more likely that some
states or Iocalities would not meet that
“federal floor.” For employers in
jurisdictions whete the state or local
licensing program did not comply with
the federal floor, they would need to
ensure that their operators were not -

only licensed as required by the state or
locality but also cextified through a
third-party program or audited
employer program in order to comply
with OSHA’s standard. One commenter
oxpressed concern that OSHA’s
proposed change would result in
“duplicative or multiple layers of
identical certification requirements” for
employers, and that a change designed
primarily to facilitate compliance
(zather than to add a substantive safety
raquirement) would not warrant the
potential impact for employers (ID-
1779). “Provided that the state or local
licensing requirement is in fact
equivalent or more stringent than the
OSHA expectation of determining
competency,”’ the commenter stated,
“then duplicative certification is unduly
burdensome, especially for small
businesses” (Id.),

(ISHA is sensitive to concerns raised
ahout unnecessary regulatory
duplication, particularly when the
purpose of the change is to facilitate
compliance rather than adding a new
safety measure, To avoid needless
burden, OSHA has decided not to
implement the proposed change.
Proposed paragraph {c){(1)(v) has been
removed and proposed paragraph
(e}{1)(vi} is designated (c){1}(v).

The remainder of the requirermnents of
paragraph (c)(1) ave substantively the
same as those in §1926.1427(a)(1),
(a){2), and () of the previous rule,
except that OSHA combined the
requirements of those three paragraphs
into one paragraph and clarified some of
the language to facilitate botter. -
comprehension of state or Iocal -
government entity requirements,
Paragraph (c) restates more clearly the
requirement in previous paragraph (a)(1)
that the employer mus} ensure operators
are certified and licensed. Paragraph
(c){1) substantially incorporates the
requirements of previous paragraph
(a){1)(i) and combines it with the
licensing crileria in previous paragraph
(e)(2)(i){iv). Paragraph (c})(1)(v) is
substantially the same as previous
paragraph {e)(3){ii). .

Paragraph (c)(2) specifies the
certification requirements for two
remaining situations: The construction
occurs in a state or local jurisdiction
that does not require licensing of
equipment operators, or the
construction occurs in a state or local
jurisdiction whers the licensing.
program does not meet the “federal
floor’” of requirements established in
this standard. In each of those.
situations, the operator would have to
be certified in accordance with' -+
paragraph {d) (third-party certification)
or {e) {audited employer program) of

this section. Paragraph {c){2) is identical
to previous §1926.1427{a}(2), except
that it references only the paragraphs
containing criteria for certification by an
accredited testing crganization and an
audited employer program—and not the
option for qualification by the U.S,
military which is addressed as a scope
exclusion in Paragraph (a)(3). Revised
paragraphs (d) and {e), discussed later,
correspond to previous paragraphs
§1926.1427 (b) and (c), respectively.

Paragraph {c)(3) requires employers to
provide at no cost to employees the
certification or licensing required by
§1926.1427, This revised requirement is
almost identical to that of
§1926.1427(a)(4) of the previous rule,
except that it has been revised to elarify
that it applies to all operators certified
or licensed after the effective date of the
new standard, not just those operators
who were “employed by the employer
on November 8, 2010,” as previous
§1926.1427(a)(4) stated,*® This revision
is in line with, and will be enforced
similarly to, other OSHA provisions that
require employers to provide personal
profective equipment, madical
examinations, or other functions at no
cost to the employees. The requirement
would also be consistent with the way
in which OSHA assessed costs in the
2010 economic analysis. In the final
economic analysis of subpast CC, OSHA
modeled all of the costs for compliance
with the previous certification - -
requirements as if all employers always
paid for the certifications/licenses they
pravide for operators. Note, however,
that this provision does not mandate an
employer t6 maintain its emiployment of
an employae/operator who canfot pass
certification testing or who is not a good
operator candidate. Furthermore, an
employee who does not possess a. .
certification may still be allowed hy the
employer to operate a crane, but only as
an operator-in-training and through the
employer’s compliance with all- .
requirements of paragraph {b) of this
section, :

Paragraph {c)(4) retains, without
change, the content of previous
§1926.1427(g), which states that a
testing entity is permitted to provide
training as well as testing services as
long as the criteria of the applicable
accrediting agency (in the option
selected) for an organization’ prov1dmg
both sermces are met.

19 As in prevmus § 1926 1427(&](4], yevised:
paragraph {c)(3) does not require employets to cover
the costs to employees of licensing that does not
conform to the requirerents of § 1828.1427. . ..
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Paragraph (d)—Certification by an
Accredited Crane Operator Testing
Organization.

As noted above, paragraph (¢)(2)
provides two options for certification:
Compliance with paragraph (d) (third-
party certilication) or paragraph (e)
{andited employer program).
Compliance with the requirements of
paragraph (d) is the option that OSHA
axpects the vast majority of employers
to use. Paragraph (d) retains, with some
non-subslantive language clarification
and two exceptions discussed below,
the requirements of previous paragraph
§1826.1427(b) and is unchanged from
the proposal.

First, the most significant change is
that paragraph (d}{(1)(i1)(B) replaces the
references to certification by “type and
capacity”” that appeared in previous
paragraph (b)(1}{ii)(B) with “type, or
type and capacity,” as recommended by
ACCSH (see OSHA-2015-0002-0037
pe. 713 OSHA has therefore also
reworded previous paragraph
§1926.1427(b}{13{i){B) to remave the
regquirement that an operator’s
cerltificate list a lifting ecapacity for
which the operator was certified. The
need for these changes is explained in
the “Need far a Rule” section of this
preambie. These revisions remove the
requirement io obtain a certification for
a designated crane capacity, but also
clarity in the regulatory text that OSHA
considers testing organizations whose
programs provide certifications that
specify “type and capacity” equally
acceptable.

The “type, or type and capacity”
language was requested by Crane
Institute Certification and recommended
by ACCSH. Several other commenters
also made this request (OSHA-2015-
0002-0036}. The language has been
included in the final rule to make clear
that while al} certifying bodies must
cerlify by type of crane for their
cerlifications to meet OSHA's
reguirements, testing organizations may
also choose to specify for their
certifications different levels of rated
lifting capacity of cranes,

As explained in the section
Elimination of the Requirement to
Certify Based on Capuacity of Crane of
this final rule, almost all the comments
received relating to the proposed
removal of the requirernent to certify by
capacity wers in favor of its removal.
The commenters were split, however,
on whether OSHA should keep the
“type, or type and capacity” language in
the regulatory text. One of those
commenlers specifically requested
(OSHA to keep the proposed language
because many of its members “currently

require certification by type and
capacity, and have expressed thal they
find both types of certification to be
beneficial to establishing a baseline
operator competency,” and added that
this language ““will help alleviate
confusion about the changes to the
requirement and allow employers to
maintain their current certification
requirements as they see fit” (ID-1735}.
The one commenter who opposed
OSHA’s decision to remove the
requirement for certification by capacity
concluded that if OSHA did ramove that
requirement, then ACCSH’s
recomnended language of “type, or type
and capacity” should stay in the rule
(ID-1235),

The agency also received comments
requesting that OSHA not include the
language ‘‘or type and capacity” in the
standard. Two of these comments were
submitted by certification bodies that
currently provide certification by type
only. Both belisve remaving this
language will add clarity and reduce
confusions among the regulated
community (ID-1755 and 1816). One of
them is concerned that keeping the
language will inaccurately convey that
“the only options for certification ara
either (a) by type, or {b) by type and
capacity,” whereas *testing
organizations may in fact seek to
consider factors other than ‘type’ " or
capacity when developing operator
certification programs (ID-1755). A
different commenter believes removing
the reference to capacity “does not
restrict crane certifying bodies from
certifying according fo capacity should
they so choose” ([0-1611). Another
commenter suggested OSHA revise the
proposed language to require
certification “by type and/or type and
capacity” (ID-1828),

(OSHA has dscided to retain the
proposed “type, or type and capacity”
languags for paragraph (d)(1){ii)(B)
because it makes it clear that the agency
will accept certifications that are
otherwise compliant with the standard
from any of the four accredited
certification bodies of which OSHA is
aware, OSHA does not believe that
including this language will lead to
confusion in the industry because,
currently, certifications are offered by
type or type and capacity. None of the
comments recommending the removal
of certification expressed any confusion
about including this language.2¢

20 The requested rovision that the language read
“by type and/or type and capacity” creates
confusion because it conld be read as requiring an
employer to have either a certification by “type” or
“lypo and capacity” or to have two certifications—
one by “type” and another by “lype and capacily.”
CSHA's revised language makes clear that, for a

Second, the revision does not include
the reference in previous
§1926.1427(b}(2} to an employee being
“deemed qualified” to operate
equipment under certain conditions if
no accredited testing organization offers
certification examinations for a specific
type of equipment. A credentialing
organization suggested thai OSHA
“remove misconceptions regarding what
it means to be ‘certified”” by replacing
“desmed certified” with “deemed to
have complied with the certification
requirements of this section” because it
is “more precise while remaining
entirely consistent with the language
currently proposed by OSHA" (ID-
1668). OSHA agrees with the
commenter and is revising the
regulatory text to adopt their suggested
language. This change is intended to
avoid the misconception that an
operator could be considered competont
to safely operate equipment without
also being svaluated and determined
competent by the operalor’s employer.21

All other provisions in paragraph {d)
are unchanged from previcus paragraph
(b}, and discussion and justification of
these provisions can be found in the
preamble to the 2010 final cranes rule
(75 FR 48017).

A labor union commentad that
paragraph (d}{2) should be revised to
establish & benchmark for the types of
cranes for which a separate certification
is required. They argue that without a
benchmark, OSHA will be “effectively
delegating to an accredited testing
organizations responsibility for
determining the number of types of
cranes for which a separate certification
is required . . . .”" This concerns the
organization because ““for-profit testing
organizations, which benefit financially
from an increased number of mandatory
cerlifications, have an incentive to
develop testing for additional types of
crane, regardless of whether extra
testing will improve safety” (ID-1719).
They propuose that operators of

cortification to be compliant with OSHA standards,
the certification must, al Lhe very least, include the
type of crane on which the operator was certilied.
Furthermore, retaining this languages is responsive
to the recommendation [rom ACCSH,

21 OSHA had included the “desmed qualified”
language simply as a means ol clarifying that an
oparator would be considered qualified to operate
a crane of the same cepacily or less than the one
on which the oporator was tested. The use of
“quatified” instead of “‘certified” at that time was
meant to reflect the varying paths to compliance
with the standard: Gerlilication through a third
party or emuployer-audited program, or other
qualification through a state or licensing program or
meecting the requirements specified by the U.S.
military. In this finel rmle, OSHA has clarifisd the
language by replacing “deemed qualified” with
“deemad to have complied with the cerlification
requirements of this section.”
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equipment for which there is no
certification must still be certified on
the equipment most similar to the
equipmient they will operate, but only if
a national consensus standard does not
recommend a separate certification for
the equipment. In explaining their
reliance on national consensus
standards for making this
determination, they point to the
National Commission for the
Certification of Crane Operator’s
{NCCCQ) Crane Type Advisory Group, a
group that has yet to publish a standard
but is considering ““the skill sets
required to cperate varicus types of
cranes for which separate certifications
are not offered and a comparison of
those skill sels to determine if they are
already encompassed in existing testing
(ID-1719).

OSHA. explained its rationale in the
preamble of the 2010 cranes rule for
including similar language in previous
§1926.1427(b)(2). When OSHA was
informed that there were not
certification tests for a number of
cranes, it decided to add “flexibility in
the certification requirement to deal
with specialized types of cranes or
newly developed equipment for which
certification examinations might not be
available.” {73 I'R 48018). To do this,
OSHA applied C-DAC’s proposed
requirement for dedicated pile drivers—
that operators be certified on the
equipment most similar to the
equipment they operated if there was no
avatlable certification test for the
equipment they operated. OSHA has not
adopted the recommendation of the
labor union (ID-1719) bacause the
agency does not believe it is in the best
position to determine the various types
of cranes for which certifications should
be necessary. It would be unwise for
(O8HA to consider a major change to the
standard before the NCCCO Crane Type
Advisory Group concludes its wark,
which could include a consensus
standard that identifies crane types that
require a similar skillset and knowledge
to operate.

OSHA requested comment on
whaether it should delete the
requirement for operator recertification
every five years, which was proposed as
§1926.1427(d)(4}. OSHA mostly
received comments in support of
retaining the recertification
requirement. One certification
organization was not convinced that
retraining and re-evaluation are’
sufficient substitites for recertification.
The commenter contrasted the
retraining and re-evaluation
requirements with recertification,
asserting that: SR

Recertification procedures of an acoredited
certification program are, by their nature,
subject to standardized psychemetric rigor
and impartiality. By incorporating tha
rigorous test development and administration
standards required by accrediting bodies,
recertification requirements provide
substantial benefits that are likely to enhance
public confidence and improve safety at the
worksite.

(ID--1755}. Similarly, a different
commenter warnad:

Remanding the recertification process to
the discrotion of employers will result in
inconsistencies in how operators are assessed
on their continuing knowledge and skills as
well as an increased risk of endangering the
public. As operators move between
employers, there will be confusion in the
marketplace about skill levels, the potential
need for costly retraining, and increased
safely concerns.

{ID-1868). A consultant added that
“[rlecertifying hy 3rd party is
cormpletely unbiased,” and focuses on
new informaticn that may not be
conveyed during an evaluation (ID-
1764). Another commenter expressed
concern abonut relying on retraining in
lieu of recertification, arguing that “a
{raining program does not indicate skill
mastery or competency as measured
against a defensible set of standards set
through an industry-wide process” (ID-
1150).

Many commenters agreed that
recertification was necessary fo
continue establishing a haseline
knowledge of crane operation (ID-1150,
1719, 1744, 1755, 1788, 1818, 1828). For
example, one commenter stated
certification is an ongoing process and
recertificalion is necessary for an
operator to maintain the knowledge and
skills necessary for safe crane operation
because “unused skills atrophy and,
there are ever-evolving technological
changes in newly-manufactured cranes
and periodic regulatory changes” (ID-
1719). To this point, a certification body
submitted comments that at least 3,755
certified operators have failed their
recertification exams, operators that “[i]f
OSHA were to delste the requirement
for operator recertification every five
years . . . would be legally able to
continue operating cranes--even though
an independent, third-party assessment
would have determined them to lack the
baseline competence to do so” (ID—
1755). N

Additionally, many of the comments
supportive of keeping the recertification
requirement pointed out accreditation
organizations ANS] and NCCA require
recertification as part of an accredited
certification program {IN-1150, 1668,
1718, 1744, 1755, 1784, 1816, 1828). An
affiliate of one of these organizations

commented that ISO 17024, a consensus
standard “recognized by several federal
agencies as a requirement for
credentialing organizations that offer
certification,” requires recertification
(ID—1150). Another comment noted that
many states and localities also require
rocortification of crane operators (ID-
1719).

Some supporters of the recertification
requirement recommended that OSHA
also require a set number of hours an
operator must spend gaining experience
with the crane prior to recertifying. One
of these commenters explained that
each certification body requires an
aperator to document 1,000 hours of
“crane-related exporicnce’” in the five
years prior to recertification and,
accordingly, recormmendaed that GSHA
require operators attempting to recertify
to meet this standard (ID-18186}. During
its 2010 rulemaking, OSHA considered
and rejected a nearly identical request
for seat-hour-requirements (75 FR
48019).

The record amply demonstrates the
sufficiency of the accreditation process
that must be passed for a testing
organization to become accredited. That
process is designed fo ensure that
accredited festing organizations use a
sufficiently reliable process for
certitying operators. The record also
shows that such a mechanism is an
effective one for determining operator
competence . . . . There is insufficient
information in the record to inchude an
additional requirement for 1,000 hours
of “crano related experience. . . .” The
commenter does not specify what
should be included in “crane related
experience,” or why 1,000 houis would
be the appropriate amount of such
experience for this purpose.” {75 FR
48019). The commenter has not
presented any new evidence fo persuade
OSHA to change its position. If all
accrediting bodies did require the
certification bodies they accredit to
include a minimum amount of time for
“crane related experience,” then the
commenter would not need to ask
OSHA to mandate that requirement.
Even after nearly a decade following
OSHA'’s consideration of that pointin
the 2010 rulemaking, the prominent
accrediting bodies that accredit the four
major crane certification organizations
have not imposed this approach. OSHA
continues to rely on the accreditation
process to determine whether, based on
analytics and careful scientific study of
the issue, recertification réquires a
prescribed number of hours gaining .
experience with the equipment. If the
accrediting bodies determine it is
necessary, then they will presumably
require the certification organizations to
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include it as part of their testing criteria,
The agency believes there is insufficient
evidence in the record to support such
a new requirement, especially one that
may bs very onerous on crane operators
who may not have the opportunity to
gain 1,000 hours experience with the
equipment.

Anather commenter recommended
language that would allow a minimum
number of hours of crane experience to
substitute for the practical
recertification tesl, also ciling the 1,000
hours of “industry experience” as a
threshold accredited testing
organizations accept in place of retaking
the practical test (ID-1719}. The
commenter also cites state laws that
raguire recertificaltion, but those
reguirements vary vastly. For example,
while California requires operators to
recertify every five years and have 1,000
hours eperating experience on the crane
for which recertification is sought,
Washington only requires that a
certification be renewoed to ensure
operators maintain qualified operator
status (ID-1719}. Similarly, a different
commenter spposed a recertificalion
requirement because “if an operator has
bean operaling safely for five vears,
there is no need to recertify” (ID-1615).
The commenter centinued, stating
“most employers provide their operators
with updates on new equipment and
changes to government regulations”
{ID-1615).

OSHA is not persuaded that merely
gaining “industry experience” for a
certain number of hours, without any
true measure of the safety of operation
during that period, or operating “safely”
for five years, should replace a third-
party validation of the operator’s
knowledge, skills, and abilities. Besidas
the vagaries of “crane experience’ and
“industry experience” already noted in
response to the prior commenter, as
well as the subjective nature of
“operating safely,” OSHA notes the
previously discussed comments from
the certification organization sbout the
importance of staying abreast of “ever-
avolving technological changes in
newly-manufactured cranes and
periodic regulatory changes,” as well as
the 3,755 certified operators who failed
their recertification exams but would
otherwise have been legally able to
conttinue operating cranes (ID-1755).
Even if “most’’ employers do actually
provide their operators with updates on
equipiment and changes in regulations,
it is not clear that the operators
comprehend those changes, and it does
naot take into account the operators who
are not fortunate enough to work for
smpioyers that provide these updates.
The fact that an operator has logged

1,000 hours or five years in the cab of
a crane, even without injury, does not
mean that the operator is aware of
techinological and regulatory changes
that have occurred during that period,
that the operator has operated without
near misses or other issues, or that the
next hazard the operator faces will not
result in injury.

Another commenter urged remaoval of
the recertification requirement, stating
that recertification is unnecessary
because it is duplicative of the refresher
training provided to crane operators at
regular intervals in their industry (ID-
1631). As OSHA explained in the 2010
rulemaking, “the rulemaking record
shows that a training requirement alone
is insufficient to ensure that crane
operators have the requisite level of
competence,” and cannot substitute for
third-party validation of the operator’s
comprehension of that training (75 FR
48013).

OSHA agrees with the comments
submitted in support of retaining the
recertification requirement. As the
agency has previously concluded,
certification is a necessary component
for safe crane operation. Recertification
establishes a standardized, baseline
knowledge of equipment operation for
operators and indicates to an employer
that a certified operator has at least a
certain knowledge of how to operate a
crane. Recertification helps to snsure
that an operator does not lose this
baseline knowledge over time. It also
helps to ensure continuing education for
certified operators so they are aware of
any regulatory changes that impact their
work, The agency helieves there are
some employers that would find it
difficult to make sure their operators are
up to date on changes to equipmenl and
updates to regulations that affect their
operation unless they had the ability to
have their operators recertified.
Therefore, OSHA is retaining the
requirement for recertification as
proposed.

Paragraph (e} Audited Employer
Program

The substantive content of paragraph
(e) is the same as provicus
§1926.1427(c), and it is promulgated as
proposed. It sets out the parameters for
a nonportable certilication program
administered by the employer and
audited by & third party, The changes to
the regulatory text for the audited
employer program are the removal of
the ward “qualification” and the
replacement of three cross references
with updated references to their new
locations in the revised standard.

OSHA has removed reference to
“gualification" from the heading of the

paragraph. It has heen removed to avoid
the misconception by some that the
term signaled full competency, rather
than its intended meaning as an
equivalent to certification. The
employer-audited program will
continue to be an alternative to
certification by an independent third
party.

Three cross references have also been
changed. First, the reference in previous
§1926.1427(c)(1)(i) to "'paragraph (b)”
was revised to “‘paragraph (d)” in the
updated rule, Second, the reference in
previcus § 1926.1427(c){1)({1i)(A) to
“paragraph (b)"” was revised to
“paragraph (d}.” Finally, the reference
in previous § 1926.1427(c)(4) to
“paragraphs (c}{1) and (2} was revised
to “paragraphs {e){1} and (2}.” OSHA
did not receive any cemments to the
proposed changes to this paragraph.2?

Finally, in § 1926.1427(e)(5), OSHA
explains what an employer must do in
the event an auditor discovers a
gignificant deficlency in an employer’s
operator qualification program. OSHA
considers a significant deficlency
anything that would result in an
employer-audited program being
noncompliant, For example, failare to
meet raequirements listed in
§1926.1427(e)(1)—(4) would resultina

22 OSHA received one commenti asking the
agency to make the andited employer program
“more feasible,” by “expandl[ing| its definition of
‘anditor’ so lhal more acoredited auditing
organizetions are available as resources to meet the
requirements of this option,” even asking OSHA to
designate stall to audit employer programs (ID—
1647}, The commenter asserted that OSHA’s
standerd requires an audited employer program to
use tests developed by an aceredited erance aperator
testing organization and to obtain approval from an
auditor cortilisd by an aceredited crane oporator
testing organization to evaluate these tests, The
commenter stated that this creates “a conflict of
intarest for the crane operator testing organization
to the detriment of the andited employer program
option. As long as all anditing must go through one
of these three organizations, lhere is little inceniive
for thom o approve or audit an emplayer program
since such auditing wauld remove cortification
candidates from their own programs” ([D-1647).

In the NPRM, OSHA explainsd that it was
proposing only minimal changos to the aundited-
employer program provisions—the removal of
“ualification” and the updating of cross-
references—and requestod commented on the
“proposed variations from the existing
§1926.1427(c).”" The comment discussed above is
not responsiva o that request because its suggestion
is outside the scope of the proposed variations Irom
existing § 1926.1427(c), Furthermore, OSHA
proposed and finalized thia requirement in the 2010
cranes standard based largely on G-DAC’s
recommendation “that indopendent, third-party
involvement was needed to ensure the reliability
and integrity of any testing pregram.” (75 FR
48020). Relying on the written and practical tests
developed by an eccrodited crene operating testing
organization or an auditor's approval that these
tests mest indusiry rocognized criteria ensures that
operators certified under this section have the
baseline knowledge of safe crane operation.
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significant deficiency that would trigger
the requirements in § 1926.1427{e)(5).

Paragraph (f] Evaluation

Paragraph (f) sets out specific
requirements that employers must
follow to conduct an operator
evaluation, including evalnation
criteria, minimum qualifications for the
person conducting the evaluation,
documentation, and re-evaluation
requirements.

The rationale for the evaluation
requirement is explained earlier in the
“Need for a Rule” section of this
preamble; the discussion here focuses
on OSHA's rationals for when and how
the evaluations will be conducted.
(SHA’s goal in paragraph (f) is to give
employers flexibility to conduct
evaluations in the course of normal
business, but at the same time to
provide enough specificity to ensure
that an evaluation satisfies the
minimum criteria necessary for the safe
operation of cranes by operators,

Paragraph (f)(1) requires employers to
evaluate their operators and specifies
the two goals of the evaluation: Ensure
that the operator has (1) the ability to
safely perform the assigned work, and
{2) the necessary skills, knowledge, and
ability to recognize and avert risks in
order to safely operate the actual
equipment that will be nsed, These
performance-based evaluations are
intended to be more directly focused on
the operator’s ability to perform
asgigned work than the general
knowledge and skills tested during the
certification process. In paragraph
(f{1)(i}, OSHA provides a list of
performance-based criteria to ensure
that the evaluation encompasses various
aspects of the equipment, such as safety
devices, operational alds, software, and
the size and configuration of the
equipment. Paragraph (D(1){ii) focuses
on the imiportance of the operator’s
ability to perform specifi¢ tasks, such as
blind lifts, personnel hoisting, and
multi-crane lifts. :

In developing the performance-based
evaluation criteria, OSHA considered
the training requirements in the
powered industrial truck operator
training standard at subpart O-—Motor
Vehicles, Mechanized Equipment, and
Marine Operations, § 1926.602(d),
which incorporatss the requirements of
§1910.178{1). That standard requires the
employer to evaluate a powered
industrial track operator's performance
as it relates to several topics at least
once every three years. Powered
industrial trucks share many of the same
operating hazards as cranes, such as
those related to ground conditions, load
limits, and hazardsin the area

surrounding the equipment. But
powered industrial trucks are generally
far less complex, smaller, and less
hazardous pieces of equipment in terms
of the extent to which they expose other
employees to their risks,

Almest all employers who spoke with
OSHA said that, when they observe
operators handling loads at construction
worksites, they can tell whether the
operators appesr competent {Reports #1,
2,3,6,8,9, 10,11, 12, 14, 15, 16, 18,
19, 22, 23, 28, 27, 28 of ID-0673). These
employers are accustomed to assessing
operator skills because having
competent operators that can safely and
productively handle loads quickly,
smoothly, and without corrections,
eliminates injuries and reduces costs,

A number of commenters provided
suggestions about the language of the
gvaluation requirement in
§1926.1427{f). Commenters expressed
support for providing flexibility for
employers, as opposed to trying to
specify a definitive list of evaluation
criteria in the regulatory text. As OSHA
explained in the NPRM, it would be
very difficult, if net impossible, to
specify in regulatory text a definitive list
of minimum equipment characteristics
that an operator competency evaluation
must cover to ensure operators are
competent to safely operate equipment
in all of its possible configurations.
However, there was significant
disagreément among commenters about
the extent of the flexibility and guidance
that OSHA sheuld pirovide, .

Three industry associations supported
the language proposed by OSHA. One of
these commenters found the proposed
language “sufficiently flcxible” because
it contains phrases such as “includes
but is not limited to™ and “including, if
applicable” (ID-1611). A different
commenter praised OSHA’s proposed
text and urged the agency te “maintain
this flexibility in the final rule so that
employers have the ability to continue
their existing programs or craft new
programs that meet the needs of their
company’s workplace” (ID-1733).
Anather of those commenters
appreciated the fact that the language is
“ganeral and not exhaustive” because
“lalny attempt to develop an exhaustive
list of factors runs the risk of including
factors that are not relevant, leaving out
factors that are important, and ‘freezing’
the list in time requiring a rulemaking
process to update the list as technology
develaps and industry practice changes

. the employer should have the:
discretion to develop its own list of - .
factors affecting an operator’s ability to
safely operate equipment” (ID-1779).

AGC of Texas (ID-1615), expressed
concern that OSHA's proposed language
would require too many evaluations:

As written this requirement is infeasible,
Cranes have multiple configurations
{counterweight, atlachments, boom
configurations etc.) as well as capacities
based on these and the radins of any given
lift. Tt is not possible to evaluate an operator
on each potentizl configuration that could be
encountered throughout the day. Set up/
configuration will vary dependent on the
work involved and will be job specific so this
will vary from jab to job. Rarely if ever would
the required components for every possible
configuration of any given crane he available
onajob. . . .The (f) Evaluation section of
the rule as written makes it nearly impossible
for an employer to evaluate operators on each
machine and it’s [sic] many different
capacities and configurations prioy to any
given lift in a timely and efficient manner.

(OSHA understands the concern about
an excessive number of evaluations, but
the agency disagrees that its revised
standard would require the frequency of
evaluation suggested by the commenter.
For examplo, the standard does not
requlre operatars to be evaluated on

“every possfnle configuration of any
given crane.” Later in this preamble
section OSHA provides additional
guidance about when evaluations are
required, and when they are not.

Associated General Contractors {AGG,
1D 1801) expressed its preference for
retaining the existing language in
§1926,1427{k). The Specialized Carriers
& Rigging Association (SC&RA) agreed,
asserting that “[t}here is no supporting
evidence indicating employers are not
fulfilling their obligations to train and
evaluate their operators for the cranes to
which thay are assigned, As such, there
is no need for further clarification,
requiremnents or language™ (ID-1828).
SC&RA went on to advocate for slightly
different language (see the discussion of
the ACCSH proposal in the next
paragraphs), . .

As OS5HA expl’uned in the NPRM, the
agency does not agree that tha employer
duty under prior §1926.1427(k).
provided sufficient direction to. -
pmployers. That language was intended
ariginally only as a lemporary measure
to preserve the pre-2010 status quo
pending the application of the
gertification requirement and was
drawn from the language in - .
§1926,20(b){4) (“The employer shall
permit only those employees qualified
by training or experience to operate
equipment and machinery’). Paxt of the
genesis for the 2010 final rule was that
(QSHA had concernis about relying
primarily on the general guidance in
§1926.20(b)(4) rather than more clearly
defined measures specific to crane.
operators, noting that C-DAC had -
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implicitly deemed it insufficient for
operator safety by recommending a new
standard.

The Coalition for Crane Operator
Safety (ID-1744), a group of national
labor, construction management,
equipment manufacturers and
distributors, insurance underwriters and
accredited certification organizations,
and two of its members writing
separately (Specialized Carriers &
Rigging Association, ID 1828 and
William Smith, I} 1823), ag well as the
North America’s Building Trades Union
{ID-1768), advocated for OSHA to adopt
ACCSH-recommended langnage.
ACCSH recomzmended that OSHA
replace the entire evaluation
requirement with an employer duty to
“gnsure that operators of equipment
covered by this standard meet the
definition of a qualified person in
§1926.1407 to operale the equipment
safely.” These commenters did not
respond, however, to OSHA’s
explanation in the NPRM (83 FR 23556)
that this approach would fail (o
accomplish the purpose of additional
evaluation heyond certification. Relying
on the definition of a “qualified
person,” which can be met in some
cases solely through “possession of a
. ., certificate,” would return the
standard to the inadequate “certification
only” approach that prompled the same
commnentiers to urge OSHA to propose
the permanent employer evaluation
duty in the first place (ID-0670). Under
this approach, an operator would
become both certified and a “gualified
person’ through the completion of a
certification test. Nor did the
comuneniers respond to OSHA's
explacation that the ACCSH language
fails to provide employers with
“sufficient specifics to ensure operator
competence,” including the “specific
step[s]’” that an employer must take to
“qualily” operators.

Mr. Smith also expressed concern that
the evaluation OSHA proposed “is
flawed because thers are no standards
for the industry to follow in the
evaluation therefore each evaluator will
do it differently. The results will be
ambipuous at best because there is no
baseline to consider for qualifications”
(ID-1623). OSHA recognizes that
employer evaluations may not be
uniform. That is the tradeoff for
allowing the flexibility that OSHA has
allowed employers in the standard.
However, OSHA expects that the criteria
it has included in the regulatory text, as
well as the examples it provides in this
preambie, will provide meaningful
markers for effective evaluations (o
ensure safoty, OSHA also notes that this
commenter’s concern about insufficient

specification of criteria in the regulatory
text supports, rather than contradicts,
OS8HA’s decision not to adopt the more
simplified regulatory text proposed by
ACCSH that he recommends,

AGC {ID-1801) offered alternative
regulatory tex! that modified and
combined paragraphs (£)(1)(1) and (ii)
into a single paragraph (£)(1) stating,
“Through an evaluation, the employer
must ensure that each operator
demonstrates the skills, knowledge, and
ability necessary to operate the
equipment safely for the assigned work
or task,”

While OSHA views this approach as
more workable than relying on the
definition of a “qualified person”
because it retains the goals of the
evaluation, the agency is concernad that
this alternative still lacks the level of
specificity necessary to provide effective
puidance to employers.

One local chapter of a member of the
Crane Safety Coalition, the International
Union of Operating Engineers (IUOE
Local 48) (1D-1719), pravided a separate
comment that included a differant
alternative that OSHA believes would
be a better bridge between the ACCSH
proposal and OSHA’s proposed text. In
its comment, IUOE acknowladged
OSHA'’s prior rationale for rejecting the
“gualified person’ approach and
responded with a combination of the
ACCSTH recommendation and OSHA’s
proposed text:

¢ BEvaluation. Through an evaluation, the
amployer must ensure that each operator is
qualified by a demonstration of: * * * [The
skills, knowledge, and the ability to
rocognize and avert risk necessary to operate
the equipment safely, including. . . . The
ability to perform the hoisting activities
required for assigned work, including . . . .}

This alternative is similar to the
ACCSH recommendation because it still
contains the requirement that the
operator be qualified, but avoids
OSHA's concern about relying on the
term “qualified person” with a
requirement to ensure that “each
operator is qualified by a demonstration
of . . . " OSHA is adopting this
compromise language in the final rule
because it incorporates part of the
language recommended by ACCSH
while still preserving the criteria that
provides guidance to employers, OSHA
notes that while “qualified” is not
defined in the cranes standard, there is
a definition of that term in § 1926.32
that applies generally to construction
and that definition also equates the
possession of a certificate with being
“qualified.” OSHA is therefore adding
new paragraph § 1926,1427(£){3) to
clarify that the definition of “qualified”
in §1926.32 doos nat apply to

§1926,1427(f}. Unlike the ACCSH
recommendalion that relied on the
definition of “gualified person” in

§ 1401 for its substance, the use of
“qualified by a demonstration of"” does
not necessitate a separate definition of
“gualified” because the remainder of
paragraph (f}(1} provides a functional
definition.

IUOE’s alternative alse aliminates the
requirement to evaluate the operator’s
“judgment” and as a result helps to
address the following objection raised
by AGC concerning the term (I0-1801):

First, the term is not used in any other
OSHA standard or requirement that we are
aware of. * * * Second, an operator’s proper
judgement is almost impossible Lo discern
during the evatuation process and there are
a variety of factors that could impair en
individual’s judgement which are unrelated
to their assigned work and aperational
ability. Lastly, this could be a catch-all in the
event af an incident as an operator’s
judgement could always be cited as a factor.

The American Public Power
Association shared similar concerns:

As a practical matter, employers will be
evaluating operator judgement when the
evaluation is taking place. However, we are
concerned that the term “judgment” if
contained in the Final Rule will lead to
unintended consequences, especially in an
enforcement context,

(ID—-1779). The Associated General
Contractors of Texas {AGC of Texas),
commenting separately, suggested that
OSHA replace judgment with
“competence,” which would include
the “authorization to take prompt
corrective measures” (ID-1615).

In the earlier quotation of the ITOE
text, “judgment” was replaced with
“ahility to recognize and avert risk.”
OSHA has adopted this change in the
final rule. This approach focuses on one
part of the definition of judgment
previously identifiad by OSHA. In the
NPRM, OSHA explainad that
“Yudgment” referred to not only an
operator’s ability to apply the
knowledge and skill that he or she
paossess, but also “an operator’s ability
to recognize risky or unusual conditions
that call for additional action such as re-
evaluating a [ift plan, stopping work, or
asking for the help of another competent
and/or qualified person’ (83 FR 23550).
OSHA had also explained that the term
“fudgment” connotes the “successfully
demonstrated ability” of a “qualified
persen,” as defined by OSHA's
standards in § 1926.1401, “to solve/
resolve problems relaling to the subject
matter, the work, or the project” and the
capability of a “competent person” to
identify “previous and predictable
hazards” (Icd.]. OSHA is implementing
this language instead of referring to a
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“competent person” because that term
is used elsewhere in the standard and
for this purpese OSHA prefers the
emphasis on the ability of an operator
to identify and avert risk rather than
focusing on his or her authority.

Adopting TUOE’s more focused
version of this component of the
evalualion also addresses AGC’s point
that employers may have difficulty
examining an operator’s judgment on a
wide variety of subjects during the
evaluation process. Puring an
svaluation, the operator must
demonstrate his or her ability to
recognize and avert risks,

For example when operating a
floating crane, an experienced operator
should recognize that a change in tidal
ranges could affect the boom angles at
which work must be porformed,
potentially affecting the safety of
hoisting operations during particular
timas of day. Another example is when
an operator appropriately recognizes
that a different crane will be needed
because the ground conditions at a
particular jobsite prevent him or her
from setting up the current crane at the
only locations where picks with that
crane would be safe. A knowledgsable
operator would also know that even
though the current crane can boom out
sufficiently from an alternate set-up
position, the weight of the loads will
easily exceed that permitted by the load
chart at thet boom length and radius,
Another crane will be needed for that
job if tha alternate set-up area must he
used. Another example of an operator’s
ability to recognize and avert risk would
be whén an operator knows to consider
the wind speed and direction when
determining where on the jobsité air
turbulence is likely and may torque
broad loads, making them more
unstable. An experienced operator can
also demonstrate the ability to recognize
and avert risk by engaging site
authorities, such as the project manager,
site supervisor, ¢r project engineer,
during the planning of the project’s
progression. [t is then that the operator
can recommend plans for utilizing the
crane more efficiently and making safer
picks, such as those that are in plain
view, not adjacent to power lines, and
not over people or other structures,

One commenter requested that OSHA
replace the employer’s duty to “ensure”
that the operator possesses the requisite
skills, knowledge, and ability to
recognize and averi risk with a simpler
duty. “to take reasonable measures to
evaluate operators’ ability to operate.
equipment in a safe manner” (ID-1779).
OSHA is not adopting this change for
twao reasons, First, OSHA views this
reduced duty as an uniecessary and

significant departure from OSHA's
common practice of requiring employers
“to ensure” compliance with
performance standards. OSHA notes, for
gxample, that 29 CFR 1926,1400(f)
inchudes a similar mandate in the scope
of the cranes standard, requiring
employers to establish, communicate,
and enforce work rules ‘to ensure
compliance with such provisions.”
Similarly in § 1926.1402(c)(1), GSHA
requires controlling entities to “‘ensure
that ground preparations necessary to
meet the requirements” of the standard
are met. For crane assembly and
disassembly near power lines, OSHA
provides one compliance option in
which employers must “ensure” that no
part of the equipment, load line or load
gets closer than 20 feet to a power line
(§1926.1407(a)(2)).

Second, OSHA is concerned that the
suggested language would be so vague
as to potentially render the entire duty
ineffective and unenforceable,
Employers might, for example, perceive
a requirement to *take reascnable
measures to evaluate™ operators as
requiring no more than appointing an
avaluator, Because OSHA has framed
the evaluation requirement as a flexible
performance measure as requested by
stakeholders and commenters, it is
particularly important that the employer
have a duty to satisfy the performance
requirement, not just take steps towards
doing so. .

Faor the reasons identified in the
previous discussion, the revised rule
retains the performance-based character
of the previous evaluation requirements
in §1926,1427(k){2)(i), but makes clear
that the operator must possess the-
necessary skills and knowledge to”
operate “the equipment” safely, as well
as the ability to recognize and avert risk
in order to operaté the equipment safely.
Those skills, kniowléedge, and abilities
must be relevant to the actal:
equipment that will be operated. While
the specifications and characteristics of
aquipment and operations can be
learned in a classroom setting, the
application of equipment operation and
hoisting technigques can only be fully
learned from hands-on experience at
worksites, For example, the operator
must not only know what each control
does and where it is located, but also be
able to demonstrate how and when to
use particular controls or operational
aids. - S S

Much of the subject matter on which
the operators must be evaluated is: ¢
specified in the testing criteria listed in
paragraph {j}, butit is ¢ritical to ;-
ensuring safety that the employer ..
evaluation is equipment- and task-
specific. For éxample, an éxperienced

and certified operator may have
previously demonstrated the ability to
lift a crate of materials onto a roof using
one crane. However, if the company gets
a new crane that has different controls,
the employer would need to evaluate
the operator’s knowledge and skill at
using the new controls in the new crane
{note that the employer would not need
to re-evaluate the operator's general
knowledge about crane operations). The
employer’s evaluation could focns
exclusively on the operator’s familiarity
with the controls in their different
locations. As another example, if an
inexperienced operator has already been
evaluated for operation of a new model
of crane, but has only used that
equipment to hoeist packaged materials,
the employer would likely need to
evaluata the operator's ability to control
a wrecking ball attachment before -
allowing that operator to use the
wrecking ball in a demolition project
(note that the smployer would not need
to re-evaluate that operator’s knowledge
of the cenirols or general operation of
the crane). . o

A commenter from the insurance
industry expressed concern about the
impact of the rule on emplayers that
work in the Petro Chemical and
Refinery industries who use Union halls
to “ramp up when 30 to 75 cTane
operators are needed for a shut/down
turnarcund ona 30 day period.” These
employers would, the commenter
asserted, “have to evaluate and set up
every crane to be used in the refinery
and evaluate each newly hired operator
prior to the job and before letting them
work in the plant” (ID-1623). OSHA
disagrees. An operator could be ..
evaluated on a single crane and then
allowed to operate other equipment that
do not require substantially different
skills, knowledge, or abilities to identify
and avert risk. OSHA also notes that the
American 'uel & Petrochemical-
Manufacturers, which describes itself as
“a national trade association comprising
virtually all U.8. refining and- -
petrochemical manufacturing capacity,”
also submitted comments on the rule
but did not raise similar concerns about
the evaluation requirements (ID—1628).
Neither comment explained how the use
of cranes at refineries and petrochemical
plants would constitute construction
work,

Stakeholders who spoke with OSHA
said that most employers are already
able to determine the subject matter and
crane knowlsdge that their opérators
need to safely perforrh hoisting
activities with their cranes (Reports #2,
3,4, 9,11, 15, 18, 21, 26, 28 of ID-0673),
However, not all employers do so. -
OSHA's requirernents should encourage
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consistency throughout the industry in
confirming the basic knowledge,
operating skills, and abilities of all
operators in construction work, as well
as ensure that all operator evaluations
cover subject matter that is specific to
the equipment used and the
construction activities performed.

Paragraph (£)(1)(i} also specifies that
the operator's knowledge, skills, and
ability to identily and avert risk must be
“specific to the safety devices,
cperational aids, software, and the size
and configuration of the equipment.”
This list of equipment characieristics,
which stakeholdars identified as critical
for sale operation (Repotls #1, 4, 5, 6,
10, 11, 18,19, 20, 21, and 25 of ID-
0673}, is not comprehensive, but
provides employers with some basic
characleristics of equipment that might
require different levels of knowledge
and operating skills. For example, the
employer must verify that the operator
knows enough about how the safety
devices, operational aides, and software
work on a particular crane. The operator
must be able to apply that knowledge to
recognize when the particular
characteristics of the eguipment may
contribute to potentially unsafe
conditions or operations and to
delermine how to proceed safely. Such
a determination might include using
particular operating skills to safely land
or maintain a suspended load if an
operaltional aid malfunctions during
use, or simply refusing to hoist the load
until a safety issue is addressed.

0OSHA is including equipment
software in this list because many
stakeholders noted that operators must
have the skills to use a computerized
operating system if the crane has one
(Reports #2, 4, 18, 21 of ID-0D673) and
that specific operating systems (Reports
#4, 9,13, 18, 19, 21, 22, 24 of ID-0673)
or cranes by different manufacturers
(Reports #4, 6, 13, 16, 18, 21, 24 of ID-
0673) can require different skills or
knowledge. Indeed, newer cranes often
have integrated computer systems to
protect workers and the crane.
Operators must understand how these
systems prevent damage to the crane
that could impair safe operation of the
crane, especially i the crane can he
operated with the system turned off.
That is not the only issue with newer
cranes that may require svaluation. Cne
construction company that also
provides crane operator training noted
that the materials used to make some
new cranes can be more “brittle,”
meaning that they have reduced safety
factors and allow for less room for error
{Report #21 of ID-0673). Exceeding
these aperating tolerances can lead to
structural equipment failure such as a

crane cellapse or tipover, so evaluating
operators is critical to ensure that they
understand how to aveid exceeding
specified tolerances.

OSHA is including boom length in the
list of characteristics because longer
booms may require specialized depth
perception skills or may be harder to
conirol (Reports #2, 3, 22 of [D-0673).
OSHA notes that at least one
certification testing organization uses
different boom lengths as a proxy for
changing the capacity of the crane
because the boom length can have a
significant impact on the performance of
the crane (see OSHA-2007-0066-0521,
P. 268-69).

The stakeholders OSHA interviewed
alsa identified crane configurations
(Reports #4, 6, 11, 18, 19, 20, 21, 22, 25
of ID-0673); the use of attachments
(Reports #6, 18, 19, 20 of ID-0673); and
the use specilic safety devices and
operational aids such as those listed in
§1926.1416 Operational aids (Report
#21 of ID-D673) as important crane
characteristics that can require unique
skills, knowledge, or the ability to
recognize and avert risks.

In propoged paragraph
§ 1926.1427(H(1)(1) (83 FR 23568),
OSHA specified that the "size and
configuration” of cranes, including
lifting capacity, as well as boom length,
attachments, uge of a luffing jib, and
counterwsight set up, are important
considerations in the safe operalion of
cranes. AGC of Texas specifically
objected to the inclusion of "lifting
capacity” in the listed evaluation
criteria, noting that the capacity of a
crans changes nearly every time an
operator makes a lift because there are
so many factors that affect the
determination of what the capacity of
the crane will include: The
configurations of the crane
{counterweight, atiachments, boom
configurations, etc.}, radius, boom
length, and boom angle. AGC of Texas
wrote:

It is not possible to evaluate an operator on
each potential configuration that could be
encountered throughout the day, Set up/
configuratien will vary dependent on the
work involved and will be job specific so this
will vary from job to job. Rarsly if ever would
the required components for overy possible
configuration of any given crane be available
on a job. E.G >500-ton lattice boam crane that
has a max boom length of 200" may be
configured for 100 feet of hoom and enough
counterweight to have 375 tons of capacity as
that is all that is required for the scope or
scopes of work involved. The components
(boom and additional counterweight etc.)
necessary to configure the crane for a 500-ton
capacily and 200 feet of boom would net be
available * * * Capacity is a function of
many factors and net actual operation of the

crene, [ts effect on safe operation is taken
into account with proper kift planning,

(ID—1615). That commenter suggested
that if remeval of “lifting capacity” was
not possible, then OSHA should
substitute: “The ability to determine
capacity based on the configuration of
the crane, the load, and deductions as
required by the manufacturer.” William
Smith appeared to disagree, stating:
“The capacity issue is mute [sic} since
there is no requirement for a load to be
placed on the crane” ([D-1623).

OSHA has retained the language that
lifting capacity is a component of “size
and configuration™ to he assessed
during an evaluation. In response to
removing the capacity from the
certification requirement, some
stakeholders explained that capacity as
it relates to crane operation is better
assessed by the employer (Report #20 of
1D-0673, ID-1735, 1755). The revised
rule does not require employers to
evaluate their operators in every
possible configuration of equipment or
combination of configuration and boom
length, sto., that would factor inte a
crane’s capacity. Additional evaluations
are only required when the operalor’s
existing skills, knowledge, or ability to
identify and avert rigk are not sufficient
for that operalor to operate the
equipment in & new model,
configuration, ete.

OSHA requested comment on items
listed in paragraph (£){1)(i). Besides the
objection to the inclusion of “lifting
capacity,” one commenter suggested a
different approach:

A performanca-basad assessment of an
operator's ability to inspect (operational not
detailed mechanical) and set up the crane for
operation (to inclide the LMI); to utilize the
manuals/load charts for determining
capacities and to operata/handle a load, as
well as a “seat Lest” to determine safe
operaling capabilities is all that is needed to
evaluate an operator.

(ID-1615). While OSHA had previously
rejected requests that the agency include
minimum seat hours in the standard,
OSHA expects that soms “seat test”
time is implicit in the items already
listed in paragraph (f)(1). Similarly, the
ability to utilize the menual and load
chart is required for certification, and
the use of a particular manual or chart
is inherent in possessing the skills and
knowledge to operate a particular piece
of equipment safely. As discussed in the
NFPRM, OSHA is not including specific
references to assembly and disassembly
or inspections because those are already
addressed in other sections of subpart
CC, Operators may not be assigned to
perform these activities unless they are
trained fo safely perform activities in
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accordance with the applicable sections
of subpart CC.

The lists in paragmphe [1}(1)(1) and (ii)
are not exhaustive, so in addition to the
items listed there, employers must
consider still other differences that may
be important to the safe operation of the
equipment, For example, an operator
who previausly demonstrated
competence in operating a small crane
to hoist materials to and oif of buildings
heing demolished does not necessarily
have the knowledge and operating skills
needed to safely swing a wrecking ball
to demolish the same building. The
physics of swinging a wrecking ball into
a building, which can lead to equipmenl
failure due to side loading or shack
loading the boom, are different from
smoothly controlling a load, which daas
not present these hazards. Similarly, an
operator who has operated a crane in
support of pile driving werk, using pile
driving attachments, does not
necessarily have the skills necessary to
smoothly control and place steel
members suspended by multi-lift rigging
or to safely control a suspended
personnel platform. o

Paragraph (f)(1)(ii) requires the
employer to evaluate the operator’s
ability to perform hoisting activities
required for assigned work, including, if
applicable, special skills needed for
activities like blind lifts, personnel
hoisting, or lifts involving more than
one crane, This list of activities is not
exclusive, but rather provides examples
of lifts for which an employer must
evaluate the operator's ability. The
words “if applicable” are used to -
indicate that employers must evaluate
operators only for the types of lifts they
will perform and not all possible
variants of hoisting procedures.

As noted earlier, OSHA considered
the training requirements of the
powered industrial truck standard
(§1910.178(1)) as a model when
developmg the evaluation requirements
in the proposed standard. The powered
industrial truck standard requires that
employers evaluate an operator’s ability
to perform job-specific tasks that
include “workplace-related topics,” and
refresher training when there are
changes in a workplace condition that
could affect safe operation of the truck
(§1910.178(1)). Paragraph (£)(1){ii)
sitnilarly recquires the evaluation of an
operator to cover the workplace aspects
of the operator’s job, including the
specific hmstmg actwmes that he or she
will perform.::

Stakeholders Who spoke with OSHA
asserted that the performance of
different types of work sometimes
requires different skill sets, Many
employers curtently evaluate their

operators based not only on their
knowledge and skills regarding specific
characteristics of the equipment, but
also on their operators’ ability to
perform specific tasks with the
equipment (Reports #1, 2, 3, 4, 6, 9, 10,
13, 15, 16, 18, 19, 20, 21, 22, 23, 26 of
i3-0673). Several of those stakeholders
noted specific examples of operational
challenges that may require additional
operator skills to onsure safe operations.
One crane rental company stated that if
an operator who spends a year ona
large project with repetitive worl is
then moved to a different job that
involves different lifts and sat-ups every
day, that individual may not be
competent to do some of that kind of
work (Report #6 of ID-0673). A
residential construction employer stated
that residential jobs can be especially
challenging to crane operators because
lifts may have to be performed on
praviously disturbed soil, which can
cause the cranes to lose stability and
may necessitate special preparations
and operations under some worksite
conditions. However, this employer also
said that residential construction crane
operators might not gain necessary
experience performing blind lifts or
lifting heavy/unstable loads that may be
typical to operating a crane on
commercial projects (Report #16 of ID-
0673). A larger construction employer
stated that it includes joh-specific
components in its evaluation of
operators to ensuré that operators have
the ability to work on/faround - -
underground utilities and power lines
(Report #18 of ID-0673). Finally, a crane
operator training company noted that
operatars miay require significant .
practice to develop the ability to control
a dragline or perform operations with a
clamsheli or bucket attachment (Report
#20 of ID-0673).

OSHA requested comment onall-
aspects of proposed paragraph (£)(1)(i1),
One commenter requested clarification
on the requirement to evaluate the
“abhility to perform heisting activities
required for assigned work:”

The terms task-specific and assigned tasks,
in pur opinion, can potentially be interprated
to mean jobsite-specific training, If this is the
intent, compliance with this proposed
provision would be very onerous as aperators
may encounter jebsite conditions that are
similar but not identical to the conditions for
which they have been previcusly trained. In
addition to the jobsite conditions being -
different, the loads which may be required to
ba hoisted may alse be different. For
exampls, a tower crane operator on a- -
building project may lift materials and loads
ranging from bundles of steel to bundles of
plywood. * * * operators can be required to
hoist a variety of materials and perform ;.
various lifts for the project such as hoisting

concrete buckets or formwork, conducting
blind picks, or picks below grade.

(ID—1801). As discussed earlier, the
standard does not require separate
evaluations for every concelvable
difference in equipment or task, OSHA’s
intent is that the employer identify the
substantive differences that require new
skills, knowledge, or abilities that the
operator has not already demonstrated
during a previous evaluation, The
standard does not require a new
evaluation of the same tasks ata
different jobsite unless the new jobsite
rauires the operator to have new skills,
knowledge, or abilities. Absent special
circumstances (very long pisces that
would change the dynamics of a lift,
significantly different bundiing
methods, stc.), OSHA expects that a
certified tower crane operator who has
been evaluated lifting a bundle of steel
would also be qualified to lift a bundie
of plywood. The employer would not
need to re-evaluate the operator because
lifting a bundle of lumber does not
require any significant new skill,
knowledge, or ability that the operator
had not already demonstrated by lifting
a bundle of steal,

OSHA did not feceive any other
comments specifically addressing
paragraph (f){1)(ii) (other than the
requests for broad revisions of {f)(1)
discussed earlier] and is promulgalmg
that paragraph as proposed. -

OSHA is adding a new paragraph
(fi{2), which was not in the proposal, in
responss to several commenters raising
concerns ahout the process of evaluating
experienced operators during the =
transitidn period as the new evaluation
and documentation requirements in the
final rule take effect. Several
commenters (ID-1623 and ID~1828)
suggested “grandfathering” (exempting)
currently certified operators from the
evaluation réquirements. One of these
commenters explained:

The challenge for the mdustry is that
operators working for the same or several
employels that have 15, 20, 25, evén 30 years
in the business and every crane that they
have Uperated has not been documented.
This is the impracticable and infeasible part
of the rule where a Grandfather Clause may
be required for all currently certified
operators and any new operator entering the
industry after the date of enforcement goes
through a documentation process to move
forward and make sense of the rule.

(ID-1828). While the comment focuses
on the documsntation aspect of the new
rule (see later discussion of
§1926.1427(f)(6)), the comment also .
raises the question whether employers -
will need to re-svaluate every opelator
Under the new language in: » ..
51926, 1427(f) 2), the answer is “no.’
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For operators already employed by an
employer, paragraph (f)(2) allows that
employer to rely on its “previous
assessments of the operator in lieu of
conducting a new evaluation” of that
operator. OSHA’s final rule does not
require employers to make each existing
operator re-sit for formal re-evaluations
on all applicable equipment and
perform different tasks when the
amployer has already previously
assessed that operator prior to the
affective date of the rule and determined
that he or she is qualified to safely
operats such equipment for certain
tasks,

Several terms may require additional
explanation. For the purposes of
§1926.1427(){2), an “operator”
encompasses anyone whe has been
operaling equipmenl covered by this
subpart, including operators in training,
such that the employer has had an
opportunity to assess the operator's
performance on the relevant equipment
and tasks and has determined the
operator can salely perform on those
equipment and tasks. The reference to
“ils previous assessments” is intended
to ensure that the operator was
previcusly assessed, even if that
assessment was not previously
documenled in accordance with new
§1926.1427(){6), and that the aperator’s
employer (or ils agent) conducted the
assessment. The employer cannot rely
on recomanendations or evaluations
from a previous employer. It is
important that the employor have ils
own factual basis for its determination
that the operator has the skills,
knowledge, and ability to identify and
avert risk necessary to aperate particular
equipment safely for particular tasks.
But that factual basis does not require a
previocus formal evaluation by the
employer’s current evalualor, For
example, the current evaluator might
not have ohserved an operator’s
previcus 25 years of work. In such a
case, the employer would salisly the
requirements of paragraph {f}(2) if it
noled thal the operator had aperated
specified equipment safaly for that
employer. OSHA has provided a
corresponding exception in the
documenlation requirements of
§1826.1427(){s), which is discussed
later in this preambie.

OSHA prefers this approach to any
“grandfather”” approach that would
completely exempt existing operators
from all evaluation. Such an exemption
would not accomplish the purpose of
providing a basoline of operator
gualification against which an employer
could compare future equipment and
assignments to determine if they require
new skills, knowledge, or the ability to

identify and avert risks, Furthermore,
completely exempting existing operators
from all evaluation would not achieve a
primary objective of the rulemaking:
With respect to future assignments,
there would be no employer duty to
ensure that these operators have the
skills, knowledge, and ability to safely
operate assigned equipment for assigned
tasks in a variety of contexts, Such an
exemption would be a step backwards
from the prior temporary employer duty
in §1926.1427(k}, which did not
provide any exemption for previously
employed operators.

Paragraph (f)(4) establishes minimum
criteria for the person who performs the
required evaluation of an operator-in-
training. The evaluation must be
conducted by an individual who
possesses the knowledge, training, and
experience necessary to assess
operators. This standard affords some
flexibility to employers as they seek to
ensure operalor salety. An evaluator
could be, for example, a current or
former operator who is also trained to
assess equipment operators. The key,
however, much like the criteria for the
person performing training and
evaluation of operators under the
powered industrial truck operator
training standard {§ 1910.178(1}(2}(iii}),
is that the evaluator possess the
requisite knowledge, training, and
experience for assessing an operator's
knowledge, skill, and ability to
recognize and avert risk, Such
knowledge, training, and experisnce is
not necessarily tha same as the
knowledge, training, and experience lo
perform the particular construction
operations or processes oneself,

Stakeholders spoke with OSHA at site
visits and meetings about how they
comply with the employer duty
described In §1926.1427(k}(2)(1) in the
prior standard. Several of those
companies specifically employ
individuals to assess operators (Reports
#18, 22 of ID-0673). A large
construction company with a very
robust and formal evaluation process
has “Authorized Examiners” who
perform evaluations of operator
applicants for the company. These are
personnel with significant experience
and training, including completion of
crane operator certification and rigger
courses (Report #18 of ID-0673). In
many other cases, the evaluations are
performed by other personnel such as
experienced riggers, maintenance
personnel, sipnal personnel, or
tradesmen who have demonstrated the
necessary experisnce or training to
conduet this assessment (Reports #1, 2,
3,6, 15, 16, 20, 23 of ID-0673). Day-to-
day assessment of an operator’s

performance may be conducted by a
qualified person who is often a manager
or foreman at the job site. (Reports #1,
3, 6, 18 of ID-0673). A seasoned
operator who has been designated by
the employer to mentor an operator-in-
training may also make determinations
about when an operator-in-training is
ready to perform certain tasks, and may
weigh in on the evaluation or confirm
that an individual is ready to operate
without monitoring (see, e.g., Report #2
of ID-DB73).

Stakeholders who spoke with OSHA
offered competing recommendations
about whether OSHA should require
that evaluators be certified as operators.
Several employers who spoke with
OSHA stated that an individual may
have the ability to evaluate an operator
without being a certified operator
(Reports #1, 6, 18, 20, 26 of ID-0673).
They indicated that evaluators may be
safety managers ar other senior
employees with significant experience
working around cranes, but who might
not currently be certified (see, e.g.,
Reports #1, 6, 18, 26 0of ID-0673). Others
may be specifically trained to evaluate
operators. But at the May 2015 ACCSH
meeting, several representatives from
the crane industry asserted that
evaluators should be certified (OSHA-
2015-0002-0036},

Based on information obtained from
the stakeholdars, OSHA opted in the
proposal to maintain employer
flexibility in choosing who may perform
the required evaluation as long as those
gvaluators have, or develop, the
requisite assessment knowledge and
experience, (O5I1A noted that the
national consensus standard for cranes
(ASME B30.5-2014 Mghile and
Locomative Cranes, Chapier 5-3) does
not require or recomumend that
evaluators of operators must be certified
by third-party testing entities; a
“designated’” person who qualifies
operators must be a gualified person by
experience and training but need not be
certified (B30.5, section 5-3.1.2{(e)).
Similarly, previous § 1926,1427(0{3)(ii)
required that the trainer of an operator-
in-training must have passed at least the
written part of a certification test, but
did not require (hat the trainer must he
an operator or certified. Additionally,
employers who spoke with OSHA and
publicly commented at the March 2015
ACCSH meeting expressed (he view that
passing the written portion of a
cerlilication test alone does not mean an
individual has the ability to effectively
evaluate the competency of an operator
(OSHA-2015-0002-0036). But along
with other crane-related experiences,
OSHA believes that, if a person has
passed the written portion of the
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certification test, it should be taken into
account when deciding if that person
has the knowledge and abilities
necessary to evaluate crane operators,

OSHA requested public comments on
the proposed criteria, including whether
OSHA should require that the evaluator
be an operator, have been an operator,
or at least have passed the written
portion of certification testing. There
was gisagreement among the
commenters on this issue. An insurance
company representative expressed the
view that evaluators must be both
former operators and a trainer in
accordance with §1926.1427(b) (ID-
1623). NCCCO proposed certification for
operators, or alternatively that
evaluators should be required at least to
have passed the written part of a
certification test and have familarity
wilh the equipment’s conlrols,
conststent with the requirements
previously required for trainers under
the prior standard {(ID-1755).
Certification, that commenter explained,
“should be regarded as an appropriately
necessary condition of establishing such
competence and ensuring a ‘baseline’ of
knowledge and skills:”

Reguiring that an evaluator have a baseline
of knowledge and skills as an operator is
likely, nat only to improve the quality of
evaluations, hut also to increase safety during
any evaluation in the event the operator-in-
training engages in an unsafe act and the
evaluator must intervene, Since Novamber
10, 2010, when the crane Rule became
effsctive, no fewer than 685 candidates have
been prohibited from continuing with their
practical exams after engaging in unsafe acts
as recorded by NCGCO Practical Examiners
during practical exams, Had the Examiners
not also been certified operators, with the
training and experience to recognize
hazardous and potentially dangerous crane
operations, these unsafe acts that might have
been allowed to continue, with consequent
property damage, personal injury, or worse.
(1d.). :
Twao other cormmenters dlsagreed
One commenter urged OSHA to “grant
employer flexibility in choaosing who
may perform the required evaluation”
and to “leave the decision as ta who
may evaluate, and the qualifications of
the evaluator, to the employer” because
the employer is in a better position to
ensure that an operator is competent to
complete an assignment safely (ID-
1779). Another commenter agroed that
the evaluator need not be certified, nor
a former operator: “With a clearly
defined evaluation process, an
individual who is qualified, or
competent in crane safsty and operation
would be able o assess an operator
(ID-1615). - .

OSHA is not requiring that evaluators
must be certified or have previous

experience as an operator. While
experience as an operator and
certification might be helpful, C-DAC
did not recommend sither for trainers
and OSHA is not requiring it in the final
rule because it does not think it is
necessary to hold evaluators to a higher
standard than C-DAC recommended for
trainers. As stated in the NPRM, QSHA
heard from stakeholders who have
successfully involved a variety of
personnel in the evaluation of operators,
including riggers, maintenance
personnel, signal personnel, tradesmen,
managers, and foremen who have
demonstrated the necessary experience
to conduct this assessment. These
personnel aro typically not certified to
operate cranes (See Reports #1, 2, 8, 6,
15, 16, 18, 20, 23 of ID-0673). Basad on
the record, OSHA does not wish te
prevent these kinds of persennel from
performing effective evaluations.

OSHA acknowledges the certification
organization’s concern about safety
during the evaluation {ID-1758), but the
agency believes the standard already
addresses that concern. An operator-in-
training must remain under the
supervision of a person who meets the
definition af a “trainer,” which includes
“the knowledge, training, and
experience necessary to direct the
operator-in-training on the equipment in
use” (§1926.1427(b)(4)(1){B) (emphasis
added)). Because the operator-in-
{raining cannot move out of that status
until the completion of an evaluation, a
trainer is required at the evaluation if
the evaluator does not also meet the
definition of a trainer (see later
discussion about trainer also sérving as

evaluator), .
As OSHA explamed in the NPRM,

paragraph (£){4) will allow employers
the flexibility to contract with a third-
party agent to conduct evaluations if the
employer does not maintain the
expertise on statf, or to identify existing
staff who may not have operator
experience but are capable of -
conducting an evaluation. OSHA wants
to allow employers te continue using
sffective and safe solutions that they
have already identified and are
currently in use. For example, OSHA
spoke with an employer that took steps
to qualify its first operator without
having an experienced mentor-operator
on staff. This was aceomplished by
enrolling the operator-in-training in
several cutside classes, including a
crane manufacturer's training and
training with the local union, and then
arranging for an experienced union
operator to mentor the operator-in- -
training. Later, when the employer hired
additional operators-in-training, the first
operator, now experienced, was able to

serve as the trainer and evaluater
(Report #16 of ID-0673).

A sole proprietor OSHA spoke with
followed a similar path whon he first
started operating cranes for a former
employer by seeking out the mentorship
of an experienced operator before
beginning to operate independently,
When the company later hired other
operators, this individual trained new
operators and supervised them for at
least a month hefore evaluating them
(Report #23 of ID-0673).

One commenter suggested that OSHA
clerify that it is the emplayer of the
operator who ultimately bears the
responsibility for ensuring that the
operator is evaluated. The commenter
stated “‘if a crane operator has been
made available through a third party
and the third party also owns the crane,
then [the operatox] effectively works for
the third party and thus, the third party
should be responsible for the
evaluation’ (ID-1615). A different
commenter requested that OSHA add
language to paragraph (f)(5) to clarify
that an “‘employer may not relinquish
its duties under these paragraphs [by]
delegaling them to a third-parly:”

The evaluator must be an employse or
agent of the employer. Employers that assign
evaluations to an agent retain the duty to
ensure that the requirements in paragraph (f)
are satisfied, -

(ID-1719). While this addition is
arguably unnecessary because
£1926.1427(D{1) includes the |
introductory text * ‘the employer must
ensure,” OSHA is adding the.
commenter’s suggested text for
clarification and CDnsisten'cy with the
requirements for a trainer in -
§1926.1427(b)(4)(i)(A}. GSHA raquires
operator trainers to be an employee o1
agent of the operator- m-tramlng s,
emnployer” (Id.).

Several commenters requestod
additional guidance regarding
evaluators. One commenter asked for
clarification about whether a trainer can
also serve as the evaluator, expressing
support for the idea because the
“process of properly training an
operator-in-iraining should not be
drastically different from successfully
evaluating that same operator” (ID-
1801). Another commenter expressed
support for trainers to alse potentially
serve as evaluators, stating that “the
employer should use its best judgment
in identifying the suitable criteria for
evaluator qualifications for the
particular task, jobsite,; and equipment
at use for that employer’” (ID-1774]). A
different commenter opposed allowing a
single person to serve in both roles, .
noting that national accrediting;,
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standards bar the same person from
performing both & training role and an
evaiuation role out of concern that an
evaluator may not effectively evaluate of
an operator the evaluator had trainad:

NCCCC proposes that trainers should be
precluded from acting as evaluators within
the framework of the Rule. Altesnatively,
NCCCO proposes that trainers should be
precluded from acting as evaluators with
respect to any operator whomn the evaluator
has previously trained. NCCCO submits that
individuals respoensible for training operators
are less likely to be in a posilion effectively
to evaluate operators for whom they provide
training services. The evalualion
contemplated by the proeposed Rule should
provide an independent assessment of the
“skills, knowledge, and judgment’” necessary
te operate the equipment gafely. If the
training and evaluation functions are
combined and not separated, and if the
evaluator is called upon to exercise
substanlial judgment in evaluating the
subiject or potential subject of lraining, then
the validity of the evaluation tool is likely to
be compromised because an evaluator may
fack the requisite objectivity when
conducting assessments of aperators who are
former or potential trainses. * * * By
separating the training and evaluaticn
functions, the proposed Rule is more likely
Lo result in outcomes that ensure the quality
of evaluations and improve worksite safely.
(ID—1755},

OSHA understands the arguments
against allowing trainers to act as
evaluators for operators that they
trained, but declines to prohibit this
practice, It has not traditionally
prohibited this type of practice, where
employers conduct trainings for
employees and also ensusre that they
comprehend that training, In this
context, moreaver, the certification and
evaluation raquirements are intended to
work in tardem, and the certification
requirement ensures that the operator
has demonstrated basic skills,
knowledgs, and abilities through an
objactive, third-party examination
procass. OSHA also seeks to maintain a
flexible standard that will allow
omplioyers to conlinue current practices
where possible and minimize any
additionai cost or burden, such as hiring
additional sltalf, on employers and small
firms. If OSHA prohibited trainers from
also serving as evaluators, employers
would be bound to a process in which
a formal evaluation would take place
only after the completion of training.
While that model is acceplable under
the standard, OSHA also intends to
allow employers to maintain more
Hlexible models in which operators may
be atlowed to try new equipment,
configurations, or tasks under the
guidance of a trainer as the
opportunities present themselves at the
worksite. If the trainer also meets the

requirements of an evaluator, that
person would be able to delermine
when the trainee has demonstrated
sufficient skill, knowledge, and ability
for particular equipment or tasks. The
trainer/avaluator could evaluate and
document the trainee’s success and
maove on to other areas ol training. This
madel may be particularly useful in
scenarios where an operator is expected
to operate many different pieces of
equipment for many different tasks,
using different configurations or
attachments, when there ave significant
differences that would require
additional skills, knowledge, or ability.
A trainer also serving as an evaluator
would be able to evaluate the operator
as the operator gains experience with
those different tasks, configurations, and
equipment differences; it could save
significant time and effort that would
otherwise be required to replicate alt of
those scenarios later in front of a
different evaluator. Finally, by allowing
a trainer to also evaluate the operator in
actual work settings engaged in tasks
that the operator will be expected to
perform, the evaluations might actually
provide a more realistic gauge of the
operator’s skills, knowledge, and ability
than in a more sterile evaluation setting,
Far all of those reasons, OSHA is not
prohibiting an operator’s trainer from
also serving as that operator’s evaluator.

One commenter asked how a small
centractor could comply with the
evaluation requirement when “hiring a
crane” for a single lift, implying that the
contractor dees not have someone on
staff who would qualify as an evaluator
(ID-1476). There are at least two
methods of comipliance in that scenarie.
First, that contractor could select a firm
that offers the crane along with a
qualified operator who has been
certified and evaluated by that firm. In
that scenario the crane firm would be
operator’s employer and have the
responsibility to ensure that the
operator is certified and evaluated.
Second, the contracter could hire a
certified operater and contract with an
outside party to evaluate the operator.23

A “‘bare rental” company that renls
granes without an operator asked for
glarification about its duties under
OSHA's standard:

Wheo will be responsible for signing off on
the operator’s document of evalnation? As

22 The same commonlor {ID—1476} asked about
the role of Construction Manager in this
recuirement under multi-employor projects, OSHA
notes that the commenter did not include enough
informatien (o allow for & response because, for
example, the construction manager might or might
not bo an omployes of the cperator's employer and
may or may not have the required qualificalions to
serve as an avaluater,

the owner of the crane that we rent it to a
company, we do not know who thay will
select to operate the crane, and {rom a legal
stand paint we do not want to sign off on
somebody we do not know.,

(IID-1495). In that scenario, the crane
rental company is not the employer of
the operator and will net be on site or
otherwise be controlling the operator,
OSHA's standard does not require that
crane rental company to engure that the
operator of its crane is certified or
evaluated. That would be the
responsibility of the employer of the
operator.

Paragraph (£)(5) permits the employer
to allow an operator to operate
equipment other than the specific
equipment on which the operator was
evaluated, as long as the employer can
demonstrate that the new equipment
does not require subslantially different
skills, knowledge, or abilities to operate.
An addilional evaluation would be
required before an operator would be
allowed to operate equipment that
requires substantially different skills,
knowledge, or abilities lo operate,

OSHA believes this approach
addresses the concerns of some
stakeholders about unnecessary
competency evaluations while ensuring
appropriate evaluations of operators.
Many stakeholders warned that
unnecessary competency evaluations
could be very time consuming and
burdensome without providing any real
safety benefit. Many empioyers who
spoke with OSHA during meetings and
site visits explained, for axample, that
they assign operators to ran the same
crane every day, or to operate a crane
from a specific group of the company’s
cranes that are all very similar (Reports
#1, 2, 3, 6, 13, 16, 19 of ID-0673). Dthers
said that they permit their operators to
run similar cranes interchangeably (see
Report #15 of ID-0673). But other
stakeholders indicated that they already
follow practices that may exceed what
OSHA is requiring. One large
construction company, for example,
requires its operators to go through a
formal evaluation for any different
equipment that the operators are
assigned to run, even if the operators
have already demonstrated competency,
through an evaluation, to operate other
similar equipment (Report #11 of ID-
0673). Anocther large national
conslruction firm provides
supplemental testing for different crane
confligurations (Report #18 of ID-0673),
And one stakeholder at the March 2015
ACCSH meeting explained that it
Tequires a “‘seat check,” an evaluation
that may take a day or two, “every time
that operator goes to a new machine
.+ . lwle want to do the walk around
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inspection. We want to test him on what
he's absorbed when we walked around

. . includ[ing] safety checks, prestart
and post-start” (see OSHA-2015-0002—
0036, pg. 232-239),

As previously explained, OSHA does
not intend to require the additional
evalunation of operators when it is not
necessary, such as when there are minor
differences between equipment modals
of the same type that do not nccessitate
substantially different skilis, knowledge,
or abilities to operate the crane safely.
As discussed earlier in reference to the
general requirements in
§1926.1427(f)(1), OSHA's evaluation
requirements will provide employers
some flexibility when determining
whelher an additional evaluation is
required.

This flexibility is necassarily cabined,
however, by the employer’s duty to
ensure that its operator’s skills,
knowledge, and ability to recognize and
avert risk are sufficient for safe
operation at the jobsite. Some employers
explained to OSHA that they often need
operators to operate very differont sizes
and configurations of the type of
equipment {or equipment of a different
type) on which they evaluated the
operator, to perform various tasks (see
Reports #2, 4, 6, and 22 of ID-0673).
Even an experienced operator, when
assigned to operate a different crane,
may need time operating the equipment
under supervision to become familiar
with how to safely operate it. One
owner/cperator stated that when he
used different cranes in the past, even
if they were all boom trucks built by the
same manufacturer, he needad a
substantial amount of time to familiarize
himself with the significant differences
between the cranes before he had the
skills, knowledge, and ability te
recognize and avoid risks necessary to
safely operate them (Report #23 of 1D-
0673). OSHA concludes that it is
reasonable that the employer may need
to conduct an additional ovaluation of
the operator before determining that the
operator is competent to safely run a
different pisce of equipment alone
(Reports #3, 6, 16, 22 of ID-0673],

One commenter (ID-1615) requested
clarification of the meaning of “that the
employer can demonstrate” in
§1926.1427(H)(5), which relieves the
employer of the need for additional
evaluation for other equipment that the
“smployer can demonstrate does not
require substantially ditferent skills,
knowledge, or ability to recognize and
avert risk to operate,” Specifically, the
commenter asked whether an additional
evaluation would be necessary for
operation of two specific crane models:
A 50-ton rough terrain hydraulic crane

and a 60-ton rough terrain hydraulic
crane, which the commenter stated are
“identical in opsration, but different in
capacity.”

[n requiring that employers
demonstrate that the different
gquipment does not require
suhstantially different skills, knowledge,
or ability to identify and avert risk,
OSHA intends that the employer will be
able to justify the basis for its
determination, An example of this
justification could include an employer
gonsulting an operator who has
experience safely operating hath pieces
of equipment and could provide
feedback about the differences in
operation, or the employer could cite
discussions with equipment
manufacturers about the differences
helween models as justification for the
basis of its determination. In response to
the commenter, it is not likely that this
change in capacity would require the
gmployer te conduct an additional
avaluation as long as the cranes are
operated in similar configurations and
other aspects of the crane {such as the
computer operating systems, spatial
arrangement of controls, contrel
functions, safety devices, operational
aides, mode of travel, and function of
the equipment) are similar. However,
changes in the configuration such as the
use of different attachments (e.g.,
wrecking ball versus a clamshell),
significant changes in boom length, or
the addition of counterweights are a few
examples of differences that may require
an additional evaluation. Similarly,
design diffsrences like the location and
function of the controls {e.g., the boom
hoist control is located where the line
hoist control was located on the other
equipment) may also require the
operator to bacome familiarized with
these changes and some other limited
evaluation of the operator’s grasp of
these changes. An evaluator mesting the
requirements of § 1926.1427(f)(5) must
be able to make these determinations,
but can consult other appropriate
individuals like the crane manufacturer
or additional operators experienced
with the equipment. Ultimately, if the
difference in the conirols and functions
of the equipment is significant enough
that the operator’s unfamiliarity with
the equipment may create & hazardous
condition, then the employer must
conduct an additional svaluation.

One of the certification entities,
NCGCECO, requested that QSHA “clarify
the proposed § 1926.1427()(3) to
indicate that the employer is only: -
determining whether additional
evaluation is necessaty for different
equipment, and that the employer’s
approval to operate “other equipment”

may be given only if the operator is also
certified or deemed to have complied
with the certification requirements for
type of the other equipment at issue”
(ID-1755). OSHA agrees that
§1926.1427(f)(5) has no impact on the
requirements for operator certification,
Regardless of the employer’s
determinations in the evaluations
required under § 1926.1427(f), the
employer must ensure that the operator
is certified or working as an operator-in-
training,

OSHA doses not expect that the
evaluation requirsment will be overly
burdenseme for employers, particularly
with the flexibility provided in
paragraphs (f)(2) and {5). Although
{O8HA heard concerns from several
commentoers that OSHA would require
that an operator be evaluated on every
crane that their companies might use, or
in every possible configuration, OSHA
has explained that its revised rule does
notf require that. Furthermore, these
commenters appear to have mistakenly
assumed that OSHA would require each
evaluation to be in the form of a time-
consuming formal test rather than a
much simplor observation of the
operator performing construction
operations using the crane. The required
supplemental re-evaluation of a
previously evaluated operator can focus
on the operator’s abilities to handle the
differences between the new equipment
and the one previously assigned; it
wauld not require a complete evaluation
of all of the operator’s skills, knowledgs,
and abilities, o

In general, the determination ‘whether
a new evaluation is needed turns on
whether the safe operation of the new
crans requires additional skills,
knowledge, or ability to recognize and
avert risk, For example, an employer
may evaluate an operator and determine
that he or she has demonstrated the-
ability to safely operate a large crane in
a relatively complex cenfiguration. Tf
the employer determines that the
operator has the skills, knowledge, and
ahility to identify and avert risk
necessary to safely operate a smaller
crane of the same lype and operating
system, in a simpler configuration with
a shorter boom, then the operator would
not need to be re-evaluated (assuming
that the tasks are similar). Similarly, a
new evaluation may not be necessary for
an operator to operate a larger crane for
the same task. Where the two cranes are
configured similarly, and they have
similar controls (including computer -
operaling systems, spatial arrangement
of controls, and coentrol functions),:. .
safety devices, operational aides, mode
of travel, and overall function, such that
significant new skills; knowledge, and
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ability to identify and avert risk are not
necessary to operate the cane safely,
then a new evaluation would not be
required.

A commenler asked whether
additional evaluations would be
required if a crane and operator move to
multiple locations (ID-1476). They
would not, assuming that the operator
remains employed by the same
amployer, Lha crane remains in the same
configuration, and the operator would
not be performing different tasks that
require significantly different skills,
knowledge, or ability to identify and
avert risk. Evaluations are specific to the
operators, equipment, and tasks, but are
not dependent on location. Howevaer, if
assigned work at multiple locations
reguires an aperator to have
substantially different skills, knowledge,
or sbility to recognize and avert risk,
then an employer must perform an
avaluation of the operator to ensure he
or she can perform the assigned work.

Paragraph {f)(6) requires the employer
to document the evalualion of each
operator and to ensure that the
documentation is available at the
worksite. OSHA, by requiring this
documentation to be available at the
worksite in the NPRM, implied that the
documentation must be maintained by
the employer for the duration of the
operator’s employment. OSHA is adding
language to this final rules that states
explicitly the documentation must be
maintained while the operator is
employed by the employer. This
language is similar to language in
§1926.1428(a}(3) requiring employers to
maintain documentation of a signal
person’s evaluation while the signal
person is employed by the employer.

This documentation requirement is
also similar to documentation
requirements in other OSHA standards
that require competency evaluations,
such as OSHA’s powered industrial
truck operator training requirements
(§1910.178). The documentation under
§1926.1427(11(8) must include: The
operator’s name, the evaluator’s name,
the date of the evaluation, and the maks,
model, and configuration of the
equipment on which the operator was
evaluated. But the documentation
would not need to be in any particular
format. Rather, employers would have
the flexibility fo capture this
information using their own existing
systems or create documentation that
best meets the needs of their workplace.
For example, employers could issue
operator cards that include this
information, keep records electronically
in a database accessibie at the worksite,
develop logs for each piece of
squipment, or use any other method

that memorializes the mandatory
information.

The documentation requirement will
ensure accountability and direct the
employer’s attention to the critical
aspects of operating the assigned
equipment that must be considered
during the evaluation. The
documentation of the evaluation will
record key baseline information thal an
employer can use to help make
subsequent determinations about
whether the operator is competent to
operate particular equipment on future
projects. It will also provide a quick
reference for site supervisors, lift
directors, and any employee, such as a
hoist crew member, whose safety is
affected by crane operations. This
information can help prevent any
misunderstandings about, or
mischaracterization of, an individual
operator’s established competency as
determined by the employer, as in the
Deep South fatal incident. Thers, an
operator was assigned to operate a crane
of a type for which he was certified, but
the controls and operations were
substantially different from those with
which he was familiar. Had the
employer conducted an evaluation and
documented it rather than relying only
on information specified on the
operator’s certification, this incident
could have been prevented.

The agency's discussions with
stakeholders indicated that information
about operators is typically collected
but not necessarily for regulatory
compliance purposes, Many employers
who spoke with OSHA during meetings
and site visits explained that they
maintain for their own purposes a log or
record to track operator experiences,
coertifications, and performance
evaluations. For example, at least two
employers reported that they i{ssue cards
to evaluated and competent operators
with information about those operators’
qualifications. (Reports #11, 18 of ID--
0673). Others use writlen records Lo
track operators’ performance, training,
or ather criteria. (Reports #1, 2, 3, 4 of
ID-0673). And employers who own
cranes and have long-term aperators
must provide lengthy and detailed
operator information to their insurance
providers,

Many subcontractors, too, are
becoming accustomed to matntaining a
wrillen record ol their operators’
experience and evaluations. Some
employers explained that, on multi-
employer construction sites,
subcontractors are often asked by
general contractors, insurers, or other
employoers on [he site {o provide
documented information about their
operators, such as certifications and

vertfications of training and
“qualification” for the cranes operated,
One crane rental company noted that it
keeps records for each operator, and that
this kind of information is often
requested or required by customers.
(Report #6 of ID-0673). Another
company told OSHA that it frequently
provides written information about its
operators to centractors, even when not
requested. (Report #26 of ID-0673). A
contractor that sometimes works with
subcontractors’ operators noted that it
maintains an in-house database of those
operators, site supervisors, and directors
that it has encountered on projects, with
evalunations and notes about their
performance. (Report #22 of ID-0673).
Another company that employs
operators as subcontractors keeps
records of near misses involving its
subcontractors, as well as
documentation of operators that the
company [eels may not he qualified to
operate equipment. {Report #14 of ID—
0673). Finally, OSHA notes that it is a
commen practice within the
construction industry for operators to
carry certification cards provided by the
testing entities as prool of certification.
The documentation requirement of this
paragraph will be even more useful in
commuzticating operator competency for
employers who must consider crane
safety on multi-employer worksites,

As previously discussed, paragraph (f)
permits the employer to evaluate the
vperator on ene crane and then make a
determination that the operator is also
competent to safely run other
equipment that requires the same level
of operating skills, crane knowledge,
and ability to recognize and avert rigk,
This provision allows employers to
document these determinations
gollectively. For example, if an
employer with five cranes, possibly
gonfligured in slightly different ways,
determines that an operator’s evaluation
on Crane #2 also demonstrates the
operator’s compelency with respect to
the other four cranes, the employer
could use a single document to record
the operator’s competence to operate all
five cranes. In fact, the documentation
for the original evaluation could simply
be amended to state that it is also
applicable to identified squipment that
does not require substantiaily different
skills, knowledge, or abilities, However,
when the operation of a erane requires
a level of operating skills, knowledge, or
abilities that is significantly different
from the crane on which the operator
was evaluated, a new evaluation must
be carried out and documented. Varying
the facts in the earlier examjple, if two
of that employer’s cranes include
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comptter software to control safety
devices and the three other cranes do
not have such software but are
otherwise similar, ther an operator
already evaluated on a crane without
the software would need to be evaluated
separately on the use of that software,
with that evaluation aiso decumented,
However, the evaluation can be limited
to only making determinations about the
operator’s ability to safely use the cranes
that rely on computer systems.

Several commenters expressed
concern that the documentation would
take too much time and effort,
particularly if employers are required to
take time to separately evaluate and
document each operator on each
polential piece of equipment, safety
device, operational aid, software, and
the size and configuration of the
equipment (ses IDs 1611, 1615, 1623,
1801). One of these commenlers asked
(OSHA not to require employers to
document the make, model, and
configuration of the equipment on
which the operator was evaluated to
“further reinforce” that operators are
not requirad to be evalualed on every
crane that their companies might use, or
avery possible configuration” (ID-1801),

These concerns are misplaced
because, as OSHA explained earlier, the
rule does not include any requirement
that an operator must sit in the cab of
each crane the company owns to be
avaluated and documented as
competent to run every maks, model, or
configuration of the employer’s
equipment. Moreover, when evaluations
are required, the procéss of recording
the specific information about the
crane(s) in which the operator was
evalnated {including the make, model,
and configuration of the equipment)
helps to avoid additional evaluations.
The required documentation provides
the baseline against which the employer
can determine whether particular
aquipment used on future projects can
be safely operated by that operator
because it would not require
substantially new skills, knowladge, or
abilities. The make and model of the
equipment provides a fixed reference
point for the configuration and system
of controls that are in particular
machines as well as particular designs
of safety devices and operational aids,
stc. This information can be used in
comparisans with other equipment that
the operator may be assigned to operate
on future projects. If employers do not
preserve this informaticon, it makes it
more difficult for them to determine
whether an opeérator requires a new
evaluation to operate other equipment.

Another commenter aclknowledged
some uncertainty about the impact of

the documentation on its members and
acknowledged decumentation as “good
corporate practice” followed by its
members, but nevertheless asked OSHA
to remove the documentation
requirement:

Our view is that record kecping for
evaluations is a good organizational praciice,
but should ba nct be a driver in a safety
standard as it may divert resources away
from activities that improva safety.
Documentation and record keeping should ba
reserved as good corporate practice and
should not be a requirement of the rule.

* *  Jf dgcumentation and record keeping
are to remain a part of this rale, OSHA
should ensure than small businesses, as
qualified by SBREFA, are exempl in order to
reduce undue burden on business operations
or detract from safe work practices.

(ID—1779). A different commmenter stated
that it would “make sense for an
employer to track evaluations on
operators, sc they would know what
cranes an employee has been svaluatod
to operate and to provide protection
from liability,” but then clalmed that
OSHA's documentation requirement is
“purely punitive in nature” and “only
henefits OSHA.” That commenter,
however, offered no alternative means
of tracking other than documentation
(ID-1615).

These comments support OSHA’s
chservation in the NPRM that many
responsible employers already have
systems in place to evaluate their
gperators and document that process;
OSHA disagrees that the documentation
is merely a ““good corporate practice”
that diverts resources from safety or a

“punitive’ measure that provides no
benefit to the employer. First, as-
discussed above, the documentation is a
critical means of tracking an operator’s
baseline qualifications in order Lo avoid
future evaluations. This documeantation.
must be available at the worksite in the
avent there is some uncertainty about
the operator’s qualifications. OSHA
notes that “available at the worksite”
includes accessing this information at
the worksile via a computer or other
electronic means. Second, because not
all employers follow this “good
corporate practice,” the documentation
requirement will help to ensure
compliance with the standard. OSHA
notes that “availahle at the worksite”
includes accessing this information at
the worksite via a computer or other
electronic means. -

Several commenters supported the
dogumentation requirement. One : "
commenter described OSHA's proposed
documentation requirements as
workable and providing sufficient
flexibility to preselve existing employer
practicesr :

ABC appreciates that this proposal does
not create & new system of documentation,
and instead leaves employers the flexibility
to capture this information in a way that
makes sense for their workplace, * * * ABC
members already have advanced operator
competency programs in place, which
include their own system of documentation,
and therefore, any requirement from OSHA
to document this information in a
standardized form would be duplicative and
unnecsssary.

{ID-1735). The National Roofing
Contractors Association expressed
support for the proposed rule, which
included the documentation
requirement, as “providling] the
necessary components to ensure the
safety of NRGA members’ workers and
others while not altering significantly
current compliance hurdens members
are obligated to meet” (ID-1619). The
American Tfuel & Petrochemical
Manufacturers too supported the rule,
stating that OSHA's approach was
““aligned with” their previous requests
far documentation of the evaluations
and making that documentation
available at the worksite {ID--1628).

(OSHA is retaining the decumentation
requirement for the reasons discussed
above. The agency views the
documentation as critical to identifying
the baseline for future evalualions of
operators, similar {o how
documentation of monthly or annual
inspections required under § 1926,1412
is used by a competent person or,
qualified person during subsequent
inspections as the basis for tracking
potential issues with the equipment and
making determinations about whether
that equipment ts suitable for planned
tasks. OSHA has also concluded that the
documentation requirement includes
enough flexibility to address the
concerns raised by commenters..-

In addition, OSHA is modifying the
text of paragraph (f)(6) to provide a
corollary to the new provision in.
paragraph (f)(2)) that allows employers
to provide initial documentation for
operators that they are employing on the
affective date of the rule, based on prior
avaluations of those operators by the
employers—another evaluation of those
operators is not required for initial
compliance with paragraph (£}{2)..
Because paragraph (f){6) requires the
documentation of the “completion of
the evaluation,” thereby implying that
some evaluation has occurred, OSHA is
adding langiage to that paragraph to
clarify how employers following the
new alternative approach in (f)(2) may
satisly the documentation requirément.
In such cases, employers need anly
ensure that the docunientation reflects
the date of the employer’s determination
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of the operator’s ability to safely operate
the “‘make, model and configuration of
equipment on which the aperator has
previously demonstrated competency,’
This documentation preserves the
baseline measure for these operators
against which their future crane
operations can be measured. Again, the
employer is only required to document
the make, madel, and configuration of
the equipment on which the employer
has previcusly assessed that operator.
Employers are free to, but not required
to, list all of the makes, models, and
configurations of all of the equipment
that the operator is permitted to operate.
For example, the employer may
document that the operator has
previcusly demonstrated that he or she
is qualified to operate Crane A, and then
also record that, based on that
qualification to operate Crane A, the
operator is also qualified to perform the
same tasks using the Cranes B, C, and

D. In that example, the employer does
not have to record the make and model
of Cranes B, C, and D in order for the
operator to operate them as long as it is
clear which cranes ave referenced.

Paragraph (D{7) requires the employer
to re-evaluate an operator whenever the
employer is required to retrain the
operator under § 1926.1427(b)(5).
Section 1926.1427(h){5) requires
relraining if the operator’s performance
or an evaluation of the operator’s
knowledge indicats that retraining is
necessary, OSHA intends this
requirement to ensure that when an
employer hecomes aware that an
operator is not competent in a necessary
aspect of safe crane operation, the
employer provides additional training to
the operator and re-evaluates the
operator. Re-evaluation is needed to
ensure that the operator is competent in
the area of the ohserved deficiency,

As discussad in the explanation for
paragraph (b}{5), triggers for retraining
under paragraph (b)(5} and re-svaluation
under paragraph ({)(7} might include a
wide variety of feedback, such as (but
not limited to) information from an on-
site supervisor or safety manager,
contractor, or other person that the
operator was operating equipment
unsafely, GSHA citations, a ¢rane near
miss, or other incidents that indicate
unsafe operation of the crane.?# The re-
evaluation must target the deficiency in
skilis, knowledge, or ability to recognize
and avert risk that triggered the
refraining, but need not include a re-
svaluation of other previousty evaluated

3

24Ty propesed § 1926.1427{0){5), OSHA
inadvertently referred to compliance with retraining
requirements under a non-existent paragraph (b)(6)
instead of the correct reference to paragraph. (b)(5).
QOS8HA has corrected this evror in the final rule.

skills, knowledge, or ability. Re-
evaluations would need to be conducted
by a person who meets the requirements
of paragraph (f)(4).

OSHA does not view this re-
evaluation as a significant departure
from typical practices in the industry,
As discussed previously, many
stakeholders who spoke with OSHA at
meatings and site visits emphasized that
ohservation and re-evaluation take place
on an ongoing, daily basis (see the
Background and Need for a rule
sections). For example, several
stakeholders told OSHA thal they would
re-evaluate an operator if there was a
crane near-miss or other incident
indicating unsafe operation of the crane,
or il they received negalive feadback
about that operator’s performance from
the controlling coniractor or another
party on a jobsite, (Reports #1, 2, 3, 18,
19, 22, 26 cf ID-0673). Some employers
conduct random worksite audits.
(Reports #2, 3, 15, 18, 19 of ID-0673).
One large construction company stated
that it conducts over 100 safety audits
of job sites each year to ensure operators
are properly qualified. (Report #15 of
ID-0673). Four companies that hire
crane rental companies (crane rental
with operators) noted that they raise any
observed issues with the employer of
the crane operator or the union from
which the operator was selected.
(Reports #12, 14, 15, 16 of [D-0673),

OSIHA requested comment on the re-
evaluation requirement, noting in the
NFRM that the requirements for re-
evaluation are also in line with the
powered industrial truck operator
training standard, in which OSHA
requires re-evaluation if there is reason
to believe that the operator is operating
unsafely, if there is a near-miss or other
incident, if the nature of the work to be
performed changes, or if other factors
indicate a deficiency (§ 1910.178(1)(4))
{see 83 'R 23554). One commenter
generally agraed with this approach, but
requested that OSHA not include a fixed
time period for renewals such as the 3-
year period required in the powered
industrial truck standard. “Asa
practical matter,” the commenter stated,
“reevaluation of [powered industrial
truck] operators employed in the
construction industry ocour far more
frequently than triennjally’”’ and
“contractors evaluate crane operators
daily, mandatory reevaluations af crane
operators at arbitrarily-selected intervals
are unnecessary and will not advance
crane safety” (ID-1719). Another
commenter suggested that re-evaluation
of an operator should be required “if
there is a demonstrated need, or the
technology or operations controls or
expectations change” (ID-1615). A

different commenter, however, asserted
that, in addition to requiring re-
evaluations following observations of
unsafe operation, OSHA should specify
a fixed time period for re-evaluations
“at least on the same cycle as
recertification (that is, at least every 5
vears}”’ because “certification procedure
does not ensure competency for the
particular equipment the operator is
assigned” (ID-1768).

OSHA agrees with the commenters
vpposing fixed evaluations times that
the record does not indicate a
compelling need for re-svaluations at
fixed intervals, While the one
commenter requesting fixed re-
evaluations is correct that the re-
certifications required every five years
do not serve the same function as re-
evaluation on particular equipment, re-
certification would at least ensure that
the operator is familiar with significant
changps in the industry. In general,
operators should not require the same
type of refresher for specific equipment
that is not changing, particularly
equipment that they are operating
regularly. If there are significant changes
to the equipment cn which an operator
was previously evaluated, such as the
retrofitting of a new computer system or
significant safety device onto that
equipment, the empleyer would need to
retrain the operator on that equipment
and re-evaluate the operator’s ability to
nperate the retrofitted equipment if an
evaluation of the operator’s knowledge
indicates that retraining is necessary lor
the operator (this evaluation is required
under paragraph (£)(1) because the
employer must ensure that the operator
demonstrates the skills and knowledge
to operate the equipment safely,
“including those specific to the salety
devices, operational aids, software’’),

Thus, the regulatory text addresses
the commenter’s concern about changes
in technology (ID—1615). Near misses
and other unsafe operation are examples
of when the “performance of the
operator . . . [provides] an indication
that retraining 1s necessary’” under
paragraph (b)(5). OSHA is not clear
about the intent of the same
commenter’s suggestion of re-evaluation
when “expectations change” (ID-1615),
but regulatory text would require
evaluations when there is a change in
the tasks to which the operator is
assigned that would require new
knowledge, skill, or ability to identify
and avert risk,

Paragraph {g)—{Reserved]

This paragraph is reserved because
the text at previous § 1926.1427(g) was
moved to revised paragraph
§1926.1427(c)(4). The provision was
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moved to improve clarity of certification
program requirements.

Paragraph (h)—Language and Literacy
Requiremenls

Pravious paragraph § 1926.1427(h)
allowed operators 1o be certified in a
language other than English, provided
that the operator understands that
language, Revised paragraph (h) is
nearly identical to previous paragraph
(h) with one exception. The last
sentence of paragraph (h)(2) has been
reworded to clarify that an operator is
permitted to operate equipment oaly
when he or she is furnished materials
that are necessary for safe operation of
the equipment and required by subpart
CC, such as operations manuals and
load charts, in the language of the
operator’s certification. The reference to
previous paragraph (h)(2} was not
maintained in proposed (h)(2) because it
is no longer needed.

Paragraph (h) continues to allow
“tests” in languages understood by the
operator. In revised paragraph (h),
“tests’ encompasses both the
certification test and the émployer’s
gvaluation of the operator. Either or
both may be in any language understood
by the operator. The language of the
operator’s manual or cther furnished
materials required by the standard
would only need to match the language
of the certification. :

Paragzaph {i}—[Reserved]
Pamgraph (j)—Certification C'rzterza

Paragraph () specifies criteria that
must be met by an dccredited testing
organization under revised paragraph
[d] and an audited employer program
under revised paragraph (e]. The criteria
specified by revised paragraph (j} of this
section are the same as those'specified
under previous §1926.1427(j}. However,
the introductory regulatory text in the
previous version of § 1926.1427(j) states
that “qualification and certifications”
must be based, at a minimum, on.
several criteria for the written and
practical tests found in § 1926.1427(j)(1)
and (2). Revised paragraph (j) delates
the words “qualification and” because
they are no longer necessary: Under the
revised rule, a certification issued by an
audited employer program is intended
to he equivalent to that of an accredited
testing program for purposes of
complying with OSHA’s rule. In the
NFPRM, OSHA neglected to replace the
word quahfmat10n”w1th
“certification” in pamgraph (e)(8)(1), so
it is making that revision in this final
rule. The othér references to
“qualification” have been removed from
paragraph {e) in the final rule. .

Paragraph (k}J—Effective Date

Almost all of Subpart CC has alveady
been in effect since 2010, the
certification requirements were
scheduled to go into effect on November
10, 2018 per OSHA's extension rule
published last year (see 82 FR 51986
(November 8, 2017)}. The effective dale
of this final rule applies to the
certification requirements and all but
one of the amendments. As explained
below and as an exception, OSHA has
decided to allow 90 days after the
publication of the final rule for
employers to conform their practices for
avaluating their operators, including
documenting the evaluations, to the
requirements of OSHA’s standard.

OSHA anticipates that most
employers will require only minimal
adjustment to their current practices, if
any, such as documenting evaluations if
they have not previously followed that
practice. Employer assessment of
operators has been a key part of the
entire scheme of § 1926.1427 in effect
through § 1926.1427(k) for eight years,
80 employers should already have a
system in place that could be adapted as
necessary to the new requirements,

Nevertheless, several commenters
requested additional time to adjust to
the new evaluation requirements. Three
commenters requested that OSHA
extend the November 10, 2018, deadline
for one year (ID-1605, 1779, and 1801).
One of these commenters stated that the
extension was needed to provide “an
adequate amount of lead-time for
instituting any new requirements for
crane operator qualification” and “allow
OSHA éncugh time and the opportunity
to finalize the proposed rule” (ID-1605).
The second of these stated that the
additional time would “permit entities
subject to certification requirements
additonal time te plan for and
implement compliance” and “help
alleviate any burden felt by small, -
business affected by the rule” (ID-1779).
The third of this group of commenters
suggested that the additional time was
necessary to “provide employers who
have not currently certified their
operators with sufficient time to do s0,”
and encouraged OSHA to “align the
affective date for successful evaluations
of new or existing operators with that of
the requested operator certification
extension,” but did not provide any.
additional rationale for their =
recommendation (ID-1801). -

Three commenters requested a six-
month extension for OSHA to finalize:
the rulemaking and alléw time for ™
employers to adjust (IDs 1611, 1735, and
1826). Another requested an indefinite
extension of the operator certification -

requirement while OSHA reconsidered
exemptions from the standard (I1D-
1707).

(OSHA agrees that some phase-in
period is appropriate for the evaluation
and documentation requirements, but
disagrees that it is appropriate for the
certification requirements. Employers
have had ample notice since 20710 that
certification requircments were going to
go into effect.

A trade association for the lumber
industry {ID-1821) requested a year to
develop training and evaluation
programs that would comply with
§1926.1427(b} and (f) because “the
training requirements in proposed
§19286.1427(b) significantly differ from
the current training requirements, and

. would impose new measureable
stanrdards that will take time to
incorporate in current fraining and
evaluation programs” (footnotes
omitted). OSHA does not recognize any
substantive difference between the
revised training requirements in
§1926.1427(b) and the previous
requirements in § 1926,1427(f) except
that the revised training requirements
are clearer regarding the duty for
continued training even after obtaining
certification, The commenter’s footnote
34, however, indicates that the
commenter is comparing the revised
training requirements to the phase-in
operator competency requirements in
§1926.1427(k), which are separate and
different ftom the main fraining
requirements in prior §§1926.1427(f)
and 1926.1430, Those operator training
requirements have been in effect since
2010, -

A lahor orgamzatlon [ID—-1816) urged
OSHA not to delay the effective date of
the certification requirement or the
amendments to the standard:

Given the heal’rh of the construction,
economy there are, unfortunately, crane
operaters Tunning types of squipment for
which they are not fully qualified. In this
way, the tight labor market places particular
urganey on OSHA to implement the crane
certification requirement thereby reducing
the safety risks to workers as soon as.
possibla, * * * we do not believe that a 6-
menth “phase-in” period is necessary given
the certainty that now exists for workers,
employers, and other staksholders in crane-
operator certification.

With respect to the evaluation
requirements, there are more specific
substantive differences between the
revised standard and the previous
standard, so it is understandable that-
employers may need some period of
adjustment: The time periocds suggested
by the comnenters appear excessive
because the adjustment ffom the type of
assessment required to comply with
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prior § 1926.1427(k) compared to the
revised provisions should not be that
significant. OSHA believes that the 90-
day extension strikes a more appropriate
balance to address the urgency
expressed by the labor organization and
the need for some transition period as
outlined by other commenters.

Section 1926.14306(c]—Conforming
Changes to Operator Training

As noted earlier in this preamble,
GSHA has amended only paragraph (c)
of the training requirements in
§1928.1430 by replacing the substantive
operator fraining requirements with a
reference to § 1926.1427{a) and (b), The
primary purpose of this revision is to
centralize the training requirements that
are specific to operators in revised
paragraph § 1926.1427(b). However,
OSHA has retained in § 1926.1430 the
training requirements that are more
broadly applicabie. OSHA requested
comments on the proposed change, but
received none. The paragraph is
therefore revised as proposed.

Paragraph § 1926.1438(c)(1) requires
that the employer train operators of
equipment covered by subpart CC in
accordance with §1926.1427{a) and (b),
which contain all of the requirements
for training under the final rule.
Operators of equipment that remains
exempted from the training
requirements of § 1926.1427--derricks,
sidehoom cranes, and cranes with a
rated hoisting/lifting capacity of 2000
pounds or less—are addressed by
paragraph § 1926.1430(c)(2}. Revised
paragraph (c)(2), which is substantively
the same as paragraph (c}(3) of the 2010
crane rule, pravides a general
requirement to train opsrators on the
safe operation of the equipment.
Paragraphs {cj{1) and (2} of this section
work together to specify training
requirements and clarify that all
operators must be trained, regardless of
whether an operator must be Heansed/
certified by any entity {including the
U.S. military} to operate equipment.

Section 1926.14306(c){2} of the 2010
crane rule, Transitional Pericd, is nn
longer needed because employees need
o train all operators under this final
rule. The requirements of previous
§1926.1427{c)(4) have been moved to
paragraph (c)(3) of this section.

Sections 1926.1436(g}—Derricks,
1926.1440(a)—Sideboom Cranes, and
1926.1441(a) Equipment With a Rated
Hoisting/Lifting Capacity of 2,000
Pounds or Loss

As noted in the explanation for
tevised § 1926.1427(a)(2), OSHA had
proposed to apply the employer
evaluation requirements fo the

following group of equipment otherwise
exerapl from the requirements of
§1926,1427; Derricks, sideboom cranes,
and equipment with a rated holsting/
lifting capacity of 2,000 pounds or less.
To accomplish the application of the
avaluation requirements, OSHA had
proposed revising § 1926.1436{q)
(Derricks), §1926.1440(a) (Sidsboom
Cranes), and § 1926.1441(a) (Equipment
with a Rated Hoisting/Lifting Gapacity
of 2,000 Pounds or Less) to require
employers to evaluate operators
according to the requirements in revisec
§1926.1427(f),

One commenter (ID-1611} opposed
any new evalualion requirements for
derricks absent substaniial evidence that
this addifional measure, which includes
a requirement to document the
evaluations, is warranted. In the 2010
final rule, OSHA relied on G-DAC's
recommendation to exclude digger
derricks, sideboom cranes, and low-
capacity cranes (hoisting capacity at or
below one ton) from the certification
requirements of the standard and also
went further in excluding this group of
sguipment from all of the requirements
of §1926.1427, including the phase-in
requirement for employer assessment of
operators in § 1926.1427{k). Instead,
OSHA required employers to “train
each operator . . . on the safe operation
of equipment the individual will
operate” {derricks and low-capacity
cranes; see §§1926.1436{q) and
1926.1441{e}) or comply with the
operator qualification provisions of
ASME B30,14-2004 {sideboom cranes,
see § 1926.1440(c)(10)). In the NPRM of
this rule, OSHA also clarified that
sideboom cranes would need to comply
with the training requirements in
§1926.1430 (see proposed
§1926.1427(a)(2)).

In light of the concern about an
unwarranted burden on employers
raised by the commanter and the fact
that OSHA had not previously
explained its exclusion of this group of
equipment from the phase-in
assessment requirements in
§1926.1427(k), OSHA has decided not
to change the status quo that has existed
for the last eight years with respect to
this group of equipment, OSHA still
requires employers to train operators of
this equipment in accordance with the
requirements of this standard. The
agency therefore is not requiring
employers to comply with the
evaluation or documentation
requirements in § 1926.1427(f) when
their operators use derricks, sideboom
cranes, or low-capacity cranes. As a
result, operators of this group of
equipment do not have to comply with
any of the provisions of § 1926.1427, so

it is not necessary to revise
§1926.1436(q), § 1926.1440(a), or
§1926.1441(a) as proposed hecause
those paragraphs already state that
compliance with § 1926.1427 is not
Teguired.2s

IV. Agency Determinations
A. Legal Authority

The purpose of the OSH Act, 29
U.5.C. 651 et seq., is “to assure so far
as possible every working man and
woman in the Nation safe and healthful
working conditions and to preserve our
human resources.” 29 U.S.C. 651(b). To
achieve this goal, Congress authorized
the Secretary of Labor to promulgate
and enforce occupational safety and
health standards. 29 U.S.C. 654, 855(b),
and 658. A safely or health standard
“requires conditions, or the adoption or
use of one or more practices, means,
methods, operations, or processes,
reasonably necessary or appropriate to
provide safe or healthful employment
and places of employment.” 29 U.5.C.
652(8). A safety standard is reasonably
necessary or appropriate within the
meaning of 29 11.5.C. 652(8) if:

e [t substantially reduces a significant
risk of material harm in the workplace;

« It is technologically and
economically feasible;

o Tt uses the most cost-effective
protective measures;

o It is consistent with, or is a justified
departure from, prior agency action;

¢ It is supported by substantial
evidence; and

¢ It is better able to effectuate the
purposes of the OSH Act than any
relevant national consensus standard,
(See United Auto Workers v, OSHA, 37
F.3d 665, 668 (D.C. Cir. 1994) (Lockout/
Tagout IT).} In addition, safety standards
must be highly protective. See id. at 669.

A standard is technologically feasible
if the protective measures it requires
already exist, available technology can
bring these measures into existence, or
there is a reasonable expectation for
developing the technology that can
produce these measures. (See, e.g.,

25 Anolthor commonler was concernad that QSHA
was changing the scope of the existing exemption
far “'digger derricks,” which is a group of
oquipmert used primarily for electric utilily and
telecommunications construction (ID-1779). This
limited exemption, which is in § 1926.1400(c)(4),
removes digger derricks from the entive cranes
standard, but only to the extent that employers are
using this equipment for work covered by OSHA’s
electric utility standard for construction (Subpart ¥
of 29 CFR part 1928) or telecommunications
construction (29 CFR 1910.268). OSHA did not
prepose te chango this exemption for digger
dorricks and is not altering the exemption in this
final rule, se the now evaluation requirements in
this final rule do net apply Lo operators of diggar
derricks exempted from the scope of the standard
by § 1926.1400(c)(4).
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American Iron and Steel Inst. v. OSHA
(Lead I, 939 F.2d 975, 980 (D.C. Cir.
1991) {per curiam).} A standard is
sconomically feasible when industry
can absorb or pass on the costs of
compliance without threatening an
industry’s long-term profitability or
competitive structure. (See American
Textile Mfrs. Inst. v. Donovan, 452 U.S.
490, 530 n. 55 {1981); Lead I, 938 F.2d
at 980.) A standard is cost etfective if
the protective measures it requires are
the least costly of the available
alternatives that achieve the same level
of protection, {See, e.g., Lockout/Tagou?
11, 37 F.3d at 668.)

Section 6(b)(7) of the OSH Act
anthorizes OSHA to include among a
standard’s requirements labeling,
monitoring, medical testing, and other
information-gathering and information
transmittal provisions, 29 U.8.C.
655{b)(7). Finally, the OSH Act requires
that when promulgating a rule that
differs substantially from & national
consensus standard, OSHA must
explain why the promulgated rule is a
better method for effectuating the
purposes of the Act. 20 U.5.C, 655(bj(8).
OSHA explains deviations from relevant
consensus standards elsswhere in this
preamble,

B. Final Economic Analysis and
Regulatory Flexibility Certification
Introduction ‘

When it issued the final crane rule in
2010, OSHA prepared a final economic
analysis (2010 FEA) as required by the
OSH Act (29 U.S.C. 651 ef seq.} and
Executive Order 12866 (58 FR 51735
(Sept. 30, 1993)). OSHA also published
a Final Regulatory Flexibility Analysis
as required by the Regulatory Flexibility
Act (5 U.5.C. 601—612), Both the 2010
FEA and Regulatory Flexibility Analysis
are in Docket ID 422. On September 26,
2014, the agency included a separate
FEA when it published a final rule
extending until November 10, 2017,
both the deadline for all crane operators
to become certified, and the employer
duty to ensure operator competency (79
FR 57785). In November 2017, OSHA
published another extension for an
additional year, until November 10,
2018 (82 FR 51986), which closely
tracks the 2014 FEA analysis. For each
rulemaking, OSHA published a
preliminary sconomic analysis [PEA)
and received public comment on the
analysis before publlshlng the final
analysis.

In the NPRM for the cmmnt :
rulemaking, OSHA included a PEA that
relied ‘on some of those earlier -
estimates, extensive agency interviews
with industry stakeholders, crane:

incident data, and other documents in
the rulemaking record. For example, the
2017 FEA for the deadline extension
rule included a cost analysis of the
employer evaluation to ensure operator
competency. As a result, the cost
gstimates in the PEA in the current
rulemaking were based on that analysis,
which in turn is drawn from the 2014
FEA. Following the approach taken in
the PEA, this Final Economic Analysis
estimates new costs only for elsments
that have not previcusly been accounted
for in either the 2010 final rule or in the
deadline extensions, These are:

s Additional evaluations lo ensure
operator compelency when there are
changes not just in the type of crane
(accounted for in the 2017 FEA) but also
changes that would require new skills,
knowledge, or ability to recognize and
averl risk necessary to operate the
equipment safely, including those
specific to the use of equipment or its
safety devices, operational aids,
software, or the size or configuration of
the eqﬁlpment .

e permaneni status of the
employer duty to assess competency.
While the cost of employer’s duty to
assess operator competency was .
estimated in the 2017 rule, the duty to
assoss was assumed to phase out after
the deadiine had passed. This final rule
makes this duty permanent, so these
costs are included in this FEA,

» Documentation by employers. This
rule now requires employers ta .
document the successful gnmple‘uon of
operator evaluations..

« Additional training reqmred beyond
the fraining necessary for certification.

Certain unit costs, such as the initial
cost of operator certification and .
recertification svery five years, are not
re-analyzed in the FEA because they are
unchanged by this rulemaking. The rule
makes no changes that would impact
the costs of certification by type of
crane; OSHA simply allowed the
existing operator cortification deadline
to be instituted as planned. The
employer evaiuation, which under the
2010 final crane rule {and the 2014 and
2017 extensions) was set to be phased
out when certification took effect, .
remains in effsct and is therefore a cost
of the final rule. The unit costs of the
employer evaluaticns were analyzed in
the final rule of the deadline extension
FEAs, and the agency relied on that
analysis in caloulating the ongoing -
evaluation costs in this FEA. In this FEA
the agency lias alse updated wage rates
to reflect the latest 2017 estimates that
are from the same gource as used in the
PEA: Occupational Employment . -
Statistics (OES), prepared by the 1.8,
Bureau of Labor Statistics. The PEA -

relied on 2016 wages because the 2017
data was not yet available in time for the
preparation of the PEA.

The rule’s cost savings are associated
with withdrawing the requirement that
crane operator certification be both for
type and capacity of crane in favor of
new regulatory text that certification be
required only for type of crane.

For the PEA, OSIIA included an
overhead rate when estimating the
marginal cost of labor in its primary cost
calculations. Overhead costs are indirect
expenses that cannot be tied to
producing a specific product or service,
Commeon examples include rent,
utilities, and office equipment.
Unfortunately, there is no general
consensus on the cost elements that fit
this definition, and the lack of a
common definition has led to a wide
range of overhead estimates.
Cansoruently, the trealment of overhead
gosts needs to be case-specific. OSHA
adopted an overhead rate of 17 percent
of base wages.2® This is consistent with
the averhead rate used for sensitivity
analyses in tha FEA in the 2017 final
rule on Improved Tracking (81 FR
29624) and the FEA in support of the
2018 final rule on Oceupational
Exposure to Respirable Crystalline
Silica {81 FR 16286). For example, to
calculate the total labor cost for a crane
and tower operator {(SOC: 53—-7021},
three components are added together:
Base wage ($26.78) + fringe banefits
($11.92, slightly mere than 44% of -
$26.78) + applicable overhead costs
($4.55, 17% of $26.78).27 This incredses
the labor cost of the fully-loaded wage
for a crane operator to $43.25. OSHA
received no comments on this approach
to estimating overhisad tosts and, as a
result, has used the same approach in
this FEA. -

One change in costs for th1s I‘EA
beyond updating economic data was

26 The methodology was modeled afteran”
approach used by the Environmental Protection
Agency. Mare information on this approach can he
found at: Gody Rice, U.S. Environmental Protection
Agency, "Wage Rates for Heonomic Analyses of the
Toxics Release Inventory Program,” June 10, 2002
{ID-2025). This analysis itself was based ona -
survey of several large chemical manufacturing
plants: Heiden Associates, Final Report: A Study of
Industry Gompliance Costs Under the Final
Comprehensive Assessment Information Rule,
Prepared for the Chemical Manufacturers
Association, Decembor 14, 1989,

27 Th.roughuut this chapter, OSHA presents cost
formulas in the text, isually in parentheses, to help
explain the derivaticn of cost estimates for
individual plOVHan‘i Because the values used in
the formulas shown in the fext are showi anly fo’
the second decimal place, while the actual
spreadshest formulas used to creats final costs are
not limited to two decimal places, the ealculation
using the presented formuls will sometimes differ
slightly froni the presented total in the text, which
is the actual and mathiématically correst total,
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that the 2017 OES does not include the
saine occupation category for crane
inspectar (SOC 5353-1031 First-Line
Supervisors of Transportation and
Material-Moving Machine and Vehicle
Operators) that was in the 2016 OES and
that was used in the PEA. The agency
instead proxies the 2017 mean hourly
wage for this SOC category by adjusting
the 2017 OES crane operator hourly
wage by the percentage markup of the
2016 crane inspector ourly wage over
the 2016 crane operator hourly wage
{8%, 28.75/26.58). The resulting
estimated crane inspector hourly wage
is $28.97 (26.76 % 1.08). Including a
henelit markup of 1.45 (but not
including overhead}, the full hourly
wages of a crane operator and crane
inspector are $38,70 and $41.86,
raspectivaly,

As noted earlier in the preamble,
OSHA received a comment from the
National Propane Gas Association
{NPGA, ID—1631), echoed by many
others, questioning whether OSHA had
accurately estimated the number of
operators in the propane gas industry
affected by the standard as follows:

OSHA states that there are approximately
117,130 crane operators subject to the
proposal and an annual cost to the proposal
of $1,425,133, There is no indication that
these ostimates inelude the propane indusiry,
which has about 40,000 propane field
technicians who perform delivery and
retrieval functions and, thus, would be
subject to the third-party certification
required by the preposal. * * * [TThe
indusiry uses two types of cranes
interchangeably to deliver or retrieve
propane containers . . . [sof propane field
technicians would require two certifications;
one for each type of crane.

(ID-1631).

OSHA has previously accounted for
the propane gas industry. In its 2010
FEA, OSHA estimated that “each of the
retail establishments has, on average, a
trucie-mounted crane that would be
engaged occasicnally in construction
activity covered under the rule” (see 75
R 48087). OSHA alsc estimated in
2010 that there were a total of 5,667
establishments in the propane industry
(NAIGS 454312, Liquefied Petroleum
Gas Dealers). Therefore, with an average
of one crane per establishment affected
by the standard, there were 5,567 cranes
affected by the standard (fd.). OSHA
continued to rely on these numbers in
the economic analyses accompanying
the two extension rulemakings in 2014
and 2017, treating the number of
establishments as a proxy for the
number of propane crane operators

requiring certification under the
standard.?®

To support its claim that OSHA has
underestimated the rule’s cost to the
propane indusiry, NPGA pointed OSHA
to a recent study of the consumer
propane industry in 2015 prepared by
the Propane Education & Research
Council (PERC) (see 1D 1631, Part 2).
NPGA relies on that study in asserting
that OSHA underestimated the number
of establishments, and therefore
aperators, in the PEA for this
rulemaking. Specifically, NPGA claims
that a new 4-Digit NAICS code lor “Fuel
Dealers” (45431) encompasses relevant
propane establishments that are covered
by the cranes standard but were not
accounted for in OSHA'’s previous
analysis of NAICS 454312, Liquefisd
Petroleuwm Gas Dealers {Id.).

Based on NPGA’s comment, OSHA
believes that it may have previously
underestimated the number of coverad
establishments and has decided to
increase its estimate in this analysis.
Because the PERC study does not
identity which establishments in the
“Tuel Dealers” NAICS code are actually
propane delivery firms that might
occasionally engage in construction
activity, OSHA has conservatively
revised the industry profile to include
all 8,341 of the establishments in that
more general NAIGCS code. However,
OSHA helieves that many of these 8,341
establishments may not be propane
delivery firms that engage in
construction activity. This revision adds
2,774 additional establishments to
OSHA's previous estimate of 5,567
astablishments in the PEA. Continuing
OSHA's methodology of estimating one
certified crane operator per
establishment, OSHA is estimating that
there are 8,341 crane operators in this
industry that occasionally use a crane
for construction activity.

The NPGA’s analysis takes a different
approach, disregarding OSHA's
approach of estimating the number of
operators engaged in construction work
per establishment, [nstead, as quoted
earlier, NPGA asserts that every operator
possihle—"“about 40,000 propane field
technicians who perform delivery and
retrieval functions”—will wse two
different types of cranes, with each
technician evidently requiring two
different certifications under the theory
that each technician uses both types of
cranes for work covered by OSHA’s

28 The NPGA did not dispute OSHA’s estimates
of the number of crane operalors when il
commented on the 2014 extension (ID-0487). In
response to the 2017 extension, the NPGA only
oncouraged OSHA to “‘consider more recent cost
estimates’ but did nol specily any new numbers
{(ID—0648),

construction standard {ID-1631). Thus,
NPGA asks OSHA to assume that every
propanse field technician in the industry
operates two different cranes and does
so in situations involving construction
activity, and that propane gas employers
are ignoring standard measures of
economic efficiency by having all
employees engage in all tasks,

OSHA disagrees with this approach.
Propane field technician operators
would fall under the crane rule in only
one very specific and limited scenario:
Installation of new tanks (not
replacement of existing tanks in kind) at
a construction site. As the NPGA
acknowledges, delivery occurs at a
construction site “'a far lower percentage
of the time’’ than at non-construction
sites and that OSHA's cranes standard
applies to only “a small percentage’ of
propane delivery work (ID-1631).
Indeed, another stakeholder from the
propane industry estimated that only
“around 10 percent of new construction
jebs (such as new homes in rural areas)
annually will require propane delivery”
(Report #18 of ID-0673, p. 76}. NPGA
has net indicated that conversion of
existing homes to propane from other
sources (thus requiring the delivery of a
brand new tank) constitutes any
significant percentage of their
deliveries. OSHA therefore concludes
that propane deliveries covered by
OSHA's construction standard
constitute ten percent or less of propane
employer activities.

OSHA notes that its conclusion is
confirmed by a review of additional
data. Using New Construction starts
data from the US Census (at hittps://
www.census.gov/construction/nre/pdf/
quarterly starts completions.pdf) the
average number of construction starts
(both single family and multi-unit} per
year for the years 2015-2017 was
1,163,000. It 10% of the new
construction starts invelve the
installation of propane, then 116,300
deliveries subject to OSHA’s standard
would be required. The same research
group that created the 2015 propane
report that NPGA relied on in its
comments also provided an estimate
that “about 30,000 fusl pil households
per year have converted to propane,’ 29
Adding this to the new construction
estimate above gives a total of 146,300
deliveries of new tanks per year, which,
based on NPGA’s estimate of 40,000
operators in the propane industry,
results in an average of 3.66 jobs per

24 Sloen, Michael, 2018 Propane Market Outlook,
[CF Infernational for the Prepane Education and
Research Council}, p. 20, available at hitps://
www,afde.cnorgy.gov/uploads/publication/

2016 _proparnie_market_outiook,pdf (visited 10/1/
18),
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propane operator per year {146,300/
40,000).

Given that only operators engaged in
construction activity must be certified
under OS8HA's standard, and that onldy
a very small percentage of overall
delivery activity conslitutes
construction activity covered by
OSHA'’s standard, OSHA disagrees that
all operators in this industry will
require certification. While it is
technically possible that every operator
would go on two different jobs with two
different cranes such that all would
need two certifications, such an
approach would ignore economic
convention, As with specialized work in
general, an economically rational
employer will, in most cases, be able to
assign a consistent operator to handle
this small percentage ol specialized
activity rather than assuming the cost to
have all of its employees prepared to
engage in a small percentage of the
employer’s overall activity, OSHA
therefore continues to estimate that each
establishment on average will require
one cerlified operator to handle the
occasional delivery of tanks that would
be coversd by OSHA’s construction
Tule.

OSHA’s estimate is consistent with
the information OSHA obtained during
its interview with a propane .
distribution company that told OSHA it
operates approximately 50 delivery
centers in 11 states and maintains a fleet
of 49 truck cranes (Id.}, which is an.
average of almost one crane per delivery
center, It is possible that a few
establishments may require more than
one certified operator dite to special
circumstances, but OSHA expects that
number to be offset by the number of
smaller establishments that would not
be covered by OSHA's construction
standard because they use equipment
that is outside the scope of the standard
{rated lifting capacity of less than 2,000
pounds). Such establishments would
only engage in re-fueling existing tanks
or replacing existing tanks in kind, or
they only deliver new tanks to the
ground at a construction site (see
OSHA’s June 27, 2018, response to Mr.
Robert F. Helminiak, former Director of
Regulatory Affairs for the National
Propane Gas Association, that simply
transferring propane tanks from the
equipment directly to the ground is
considered “delivery” and covered by
applicable requirements of general
industry standards, not construction
standards. Included in NPGA’s
comments, ID-1631, Appendix b-3).
Furthermore, OSHA believes that its
adoption of the highest end of the
potential number of establishments
provides an adequate margin to account

for differences hetwsen the one-
operator-per-establishment estimate and
the actral number of operators at each
establishment who would be engaged in
construction activity,

Due to these factors, the agency is not
persuaded by the NPGA’s economic
analysis for either the number of
operalors or the cost of gertification,
OSHA has increased the number of
affected establishments {and thus
affected operators) in this FEA for this
indusiry, but not to the extent proposed
by NPGA.

The remainder of the FEA first
discusses the estimates for each type of
cost and cost savings and then
summarizes the net cost savings.
Subsequent sections discuss economic
and technological feasibility, regulatory
flexibility certification, and finally
potential benefits of this final rule. For
this FEA, OSHA reviews any comments
about its estimates at the end of the
relevant sections,

(Given the updating of economic data,
and the changes from the proposal to
[hae final rule, the revisions to the
standard will result in a cost savings of
$1,752,000, at a 3 percent discount rate
(versus the PEA estimated cost savings
of $1,628,000), and $2,388,000 at the
discount rate of 7 percent {versus the
PEA estimated cost savings of
$2,469,000k),

Fvaluation Costs

This section evaluates two kinds of
evaluation costs: (1) The addition of
evaluations when operators change
equipment, configurations, or tasks that
require new evaluations; and (2) the
addition of evaluation requirements for
all new employees. OSHA also
increased iis estimates of how many
operators would require evaluations as
a result of the addition of more propane
delivery operators, as discussed above.

As noted in the preamble explanation
of this final rule, OSHA received
feedback during stakeholder meetings,
site visits, and interviews that, for a
small percentage of employers, the
propased rule’s requirements for
additional evalnations for specific
situations may have increased the.
number of operator evaluations they
would conduct. The increase from
previous estimates would result if
employers need to conduct additional
equipment-specific or task-specific
evaluations, . _

To estimats the costs for the new
evaluations required by this ruls
{(evaluations of operator knowledge and
skills required to operate different
equipment or perform new tasks), the
agency had taken the following steps in
the PEA, and the agency followed the

same methodology for the FEA. First, it
estimated the number of new
evaluations required by the proposed
rile, Then it estimated the unit costs for
each evaluation. Finally, the agency
multiplied the number of evaluations
times the unit cost to identify the tofal
casts of the proposed rule due to new
evaluations.

OSHA. began ils preliminary estimale
of the number of evaluations by looking
to ils former rulemakings. In the 2017
deadline extension economic analysis,
OSHA estimated employers’ avaluations
due to turnover of grane oparators
between employers, changes in the type
of equipment operated for the same
employer, and evaluations of operators
new to the occupation. OSHA used the
same estimate of total number of
evaluations in the original 2610 crane
rule,

In the 2017 deadline extension
economic analysis, OSHA estimated the
total number of new evaluations needed
aach year to be 30,981 evaluations
(26,940 successful initial evaluations as
well as 4,041 (15 percent of 26,940) for
operators who have to be re-assessed {82
FR 51993)). The added propane field
technician operators, with the standard
23% turnover and 15% re-assessment,
contribute another 733 evaluations
(23% * [1 +15%) * 2,774) for a total of
31,715 evaluations each year,

However, after conducting extensive
interviews with crane industry
stakeholders for this rule, OSHA
preliminarily determined in the PEA for
this rulemaking that the agericy had’
previously overestimated the number of
new evaluations that the rule would
require to be performad beécause OSHA
had assumed that, in the absence of the
rule, no employer would conduct
evaluations. In fact, stakeholders
reported that almost all employers.
conduct evaluations of new employees,
As a result, the dgency modified its
estimates to estimate that 530 percent of
employers (rather than 100 percent)
would need to condict such evaluations
and, as a result] 15,490 annual
evaluations would be atiributable to this
rule (83 FR 23559). The addition of the
propane fleld technician operators,
discussed earlier, adds another 367
evaluations (50% of the 733 total
propane evaluations, as identified
earlier) for a total of 15,857 evaluations
each year that will ecour as a result of
this rulé. The agericy believes that even
this estimate likely overestimates costs
giver that most employers donduet such
evaluations and that assessments have
been required for at ledst the last eight
years under §1926.1427(k). None of the
comimenters questioned OSHA’s
estimate that at least 50 percent of
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establishments alrsady provided the
apprepriate evaluations, and thus OSHA
has not changed this estimate for this
FEA.,

In the PEA, OSHA also estimated a
small increase in evaluation costs from
those in the 2017 deadline extension
analysis because of the additional
specificity in this rule about when
evaluations are required and what an
employer musl evaluate. Specifically,
proposed §1926.1427(f) required
avaluation as necessary to ensure that
the operator maintains the “skills,
knowledge, and judgment necessary to
operate the equipment safely’ and to
perform assigned tasks, including
specialty lifts such as blind lifts or
multi-crane lifts. A similar version of
this requirement is included in this final
rule (with the replacement of
“judgment” with “ability to recognize
and avert risk’) and therefore OSHA
retains this estimated increase in
evahuation costs for this FEA,

In the PEA, OSHA preliminarily
estimated that the proposed rule’s
specificity would Iead to an additional
15 percent of evaluations, on top of the
15,490 svaluations conducted to comply
with the less specific prior ruls (83 FR
23559}, or 2,324 “new evaluaticns.”
OSHA explained that the stakeholder
meetings and extensive OSHA
interviews indicated that this new
language would not require many
ermployers to changs their existing
aperator evaluation practices. Even
hefore its 2010 rulemaking, OSHA
required employers engaged in
construction to ensure that their
operators were capable of operating
their equipment safely (§§ 1926.550 and
1926.20{b)(4) prior to promulgation of
the crane standard on November 10,
2010). So for most employers, this final
rale will simply be a requirement to
continue their existing evaluation
practices. OSHA further noted in the
proposal that none of the stakeholders
OSHA met with expressed any concerns
about their ability to comply with these
requirements (83 FR 23559). None of the
commenters contestad OSHA's estimata
of a 15 percent increase in evaluations
or dispuled the agency’s assessment of
existing practices.

In this FEA the agency again estimates
that this rule will add 15 percent more
evaluations, but that 15% is calculated
from & higher total number of operator
evaluations that includes the additional
367 propane operators. Thus, in this
FEA OSHA estimates that there wiil be
an additional 2,379 {15% x 15,857}
“new evaluations'” as a smatl percentage
of employers increase their evaluations
of operators who are switching
squipment or performing more difficult

tasks. This represents a very small
percentage of the total costs of
avaluations,

The second element needed in order
to estimate the total cost of evaluations
is the unit costs for these evaluations.
OSHA’s unit cost estimates for
gvaluations, which are unchanged from
the PEA except for increases in wage
rates, tock into account the time needed
for the evaluation, along with the wages
of both the operator and the specialized
operator evaluator who will perform the
evaluation. In its 2017 FEA, OSHA
estimated that an initial evaluation of an
experienced operator with a compliant
certification would take, on average, one
hour (82 FR 51992). The new
evaluations generated by the specificity
of the rule would all be for previously
evaluated, experienced operators who
are adding a new skill or new
knowledge to an existing skill set, net
an initial evaluation for a brand new
operator or an experienced employee
new to the firm. Thus, in many cases
any evaluation time will be minimal.

Due to the specificity of the
evalualion requirament in this rle,
OSHA included the ongoing cost for the
initial evaluations, which it had
estimated previously in the 2017 FEA,
These evaluations will continue to be
necessary because of turnover of crans
operators between employers, changes
in the type of equipment operated for
the same employer, and evaluations of
operators new to the cccupation. The
total cost for these evalualions in this
FEA is lower than the total evaluation
cost estimated in the 2017 FEA. This is
partly because the evaluations cost in
the 2017 FEA was for an operator
pepulaticn that was a mix of operators
with a compliant certificalion (certified
by both the type and capacity of crane),
non-compliani cerlificalion {by type but
not capacity), and no certification. The
time for evaluation, and hence its cost,
was linked to operator certification
status and varied for these three types
with the least time (one hour) for an
evaluation of an operator with a
compliant certification. The new final
rule removes the existing requirement
for certification by capacity, meaning
there would be no operataors in the
previously estimated “non-compliant
cerlification” group, This means that all
operators would receive evaluations for
operalors with a compliant certification
and hence will have tha same unit cost
for a one-hour evaluation. The hourly
wage of the evaluator was estimated to
be the same as the hourly wage of
occupation First-Line Supervisors of
Transportation and Material-Moving
Machine and Vehicle Operators (SOC:
53—1031 from the BLS 2016 OES dataset

updated to 2017) of $46.78 in 2017
dollars including a markup for fringe
benefits and overhead.?® The operator’s
time is valued at the wage plus Iringe
benefits of occupation Crane and Tower
Opsrators (SOC: 53-7021) plus
overhead, at $43.25. Hence, the
comhined hourly cost for an evaluation
or a training episode is $90.04 ($43.25

+ $46.78).

Multiplying that unit cost by the
15,857 initial evaluations estimated in
this FEA, the total annual cost for these
ongoing initial evaluations is $1,428,000
($90.04 x 15,857).31

The total cost for the 2,379 new
evaluations, which are for experienced
operators who are adding a new skill ar
new knowledge to an existing skill set,
is therefore the product of multiplying
that unit cost by the total number of
evaluations: $22.51 x 2,379 new
evaluations = $54,000,

The total annual cost for evaluations
is therefore $1,481,000, which is the
sum of the $1,428,000 in initial
evaluations and the $54,000 for new
evaluations,?2

No commenter raised specific
objections to the estimates used in the
FPEA for the costs of evaluation. Some
comuments suggested generally that
0OSHA's preliminary estimate of the
number of evaluations was low, based
on an apparent misunderstanding of the
standard (see, e.g., ID 1623, 1801), For
example, one commenter (ID-1801) was
concernad that OSHA’s requirement to
document the make and model of crane
on which an operator was evaluated
meant that OSHA would require a
separate evalualtion for every single
make and model of crane that a crane
operator might use. This is not the case.
While the employer must list the make
and model of the crane that the operator
was evaluated on, the employer can
then rely en that evaluation as a
baseline and allow the operator to use
other cranes that do not require
significant new skills, knowledge, or
ability to identify and avert risk in order
for the operator to operate the
equipment safely. Another commenter
{ID--1623) states that “One crane
company alone testified {al an ACCSH
meeting; that the cost to document all
of his employees on every crane he
owns, with each capacity, configuration
and new additional requirements waould
cost him more than ONE MILLION
dollars.” The commenter did not
provide any explanation or basis for that

3¢ Tha fringe markup is 1.45, derived from the
BLS Employer Costs for Employee Compensation,
Private Tndustry Total Benefits for Construction
Indusivios March 2018,

31 Tolals may nol add up due to rounding,

32 Totals may not acd up due to ronnding.
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amount, and the agency does not find
this plausible and suggests it is a
misreading of the rule. OSHA's single
evaluation cost is $90.04, so to reach
vne million dollars in cost for a single
employer, that employer would have to
de 11,106 evaluations each year
(1,000,000/90.04).

Other commenters expressed some
confusion about who had to conduct the
evaluation, Somse asked if an employer
renting a crane with an operator{s) had
to conduct its own evaluation (see ID—
1495, ID-1615). This is not required.
The crane rental company is tha
employer of the operator in that
scenario and carries the duty to evaluate
its operator. Thus, there is no expense
for an additional evaluation for
operators who are provided with rented
cranes. Some small businesses wers
concerned that they might net have an
employee with the expertise to evaluate
a crane operator {see ID-1495.) The
employer is responsible for assuring that
an operator has been evaluated, but
need not conduct that evaluation itself.
The employer can, for example, arrange
for an evaluator from another
organization, such as a labor
organization or crane operator training
company, to serve as its agent and
evaluate a crane operator from a union
hiring hall.

Employer Evaluation Decumentation
Costs

The rule adds a new documentation
requirement for a successful evaluation.
In botl the PEA and the FEA, OSHA
estimated the annual evaluation
documentation costs using the following
three steps: It estimated unit costs of
meeting this requirement; estimated the
total number of cases of documentation
that employers will need to perform in
any given year; and muliiplied unit
costs of documentation by the number
of cases to determine the annual costs.

This final rule requires that employers
document information about the
equipment that the operators 1s
evaluated on {make, model, and
configuration) and include the
evaluator’s signature. Because of this,
the agency determined that the
evaluator will complete all
racordkéeping related to this
documentation. GSHA’s unit cost
estimates for evaluation documentation
take into account the time needed and
the wage of the employes who
completed the documentation. The time
needed for creating and filing the
needed information is estimated to be 5
minutes of the evaluator’s time, As
above, the hourly wage of the evaluatar
is estimated to be $46.78. Hence, the

cost af documenting a successful
evaluation is $3.90 {{5/60) x 346.78).

The revised standard doss not require
employers to re-evaluate operators who
have already previously demonstrated
that they have the skills, knowledge,
and abilities to operate the employer’s
equipment safely. The employer may
rely on previous assessments of these
operators, bul must still document their
gqualifications (see preamble discussion
of §1926.,1427(0)(1)(iii) and (f)(4)). In the
PEA, the agency preliminarily
determined that employers would have
documented most evaluations in the
past, bul estimated the number of past
evaluations still needing documentation
at 15 percent of the number of operators,
or 17,570 {15% x 117,130) (see 83 FR
23560). This approach assumed that
each employer would need to document
employees evaluated within theo year
prior to effective data of the rule, but not
all existing employees. To account for
the one time need to document the
evaluations for all existing employees,
and not just those hired in the last year,
OSHA is assuming all employecs not
hired in the last year (85 percent
derived ag 100 percent minus the 15
percent new in that year] would need to
be documented. The FEA is thus raising
the number of evaluations needing
documentation to 85 percent of the
number of operators, or 99,561 (85% x
117,130), thus taking account of the
need to dosument past or ongoing
evaluations of all eniployees:

With the addition of 2,774 propane
field technician operators, the total
number of evaluations needing
documentation is estimated to he
102,335 (99,561 + 2,774) ini this FEA,
This estimate is based on the final rule’s
clarification that all evaluations of
existing employees must be «
documented, but existing operators at
the time the rule becomes effective do
not need to be re-evaluated from
scratch, This estimate aggumes that all
existing employees not subject to
turnover or changes in equipment will
neead new documentation. This almost
certainly overestimates the need for
documentation because it ignores
existing documentation practices, which
0OSHA’s interviews with stakeholders
indicate exist. This total extra first year
cost is $399,000 ($3.90 % 102,335).
Annualized over 10 years at a 3 percent
discount rate gives an annualized cost of
$47,000. At a discount rate of 7 percent,
this annualized cost is $57,000,

Employers are only required to-
document successhil evaluations, and
OSHA estimates that 15% of the
operators will fail their evaluations. As
noted above, OSHA estimates 15,857
initial evaluations and 2,379 new:-

evaluations, for a total of 18,236
evaluations. With this 15% failure rate,
only 15,857 evaluations would require
documentation (18,236/1.15). OSHA
calculated that the total annual
documentation cost, absent the first year
extra documentation costs for existing,
previously evaluated operators, is
$62,000 ($3.90 per evaluation x 15,857
evalualions).

In the PEA, OSHA requested
comment on its estimates of the
documentation costs. While none of the
commenters disputs any of the
individual components of OSHA’s
documentation cost estimates, most of
the same comments that expressed
concern about costs because of an
apparent confusion about the number of
svaluations that would be required also
raised the same concern about the
number of documentations and
resulting costs ([1D-1623, 1801).

Lmployer Costs for Operator Training

The final rule clarified the operator
training requirements as proposed, and
OSHA retained the same methodelegy
in its analysis of the {raining costs. As
explained in the 2010, 2014, and 2017
rulemakings, employers were already
required to irain their cperators prior to
the 2010 rule, and OSHA did not
estimate additional training costs other
than costs of optional certification
preparation fraining classes in its recent
rulemakings (see, e.g., 756 IR 48097),
The revised rule clarifies that the
training elready required under the
previous rule continues to be required
even after an operator is certified,
including training necessary when an
operator requires new knowledge or
skills hecause of a change in equipment
or tasks. Although OSHA’s site visits
and interviews indicated that most firms
are already providing the required
training, including the additional
training necessary to ensure that
certified operators have the skills and
knowledge to operate new equipmient or
perform new tasks, OSHA calculated
costs for additional trainings that may
oceur as a result of this clarification.

(OSHA’s calculation of the cost of
these additional trainings required
several steps, First, OSHA estimated the
average annual number of equipment-
specific or task-specific trainings as a
percentage of the new evaluations
required by the rule, as estimated
earlier. OSHA expected the number of
trainings to e a subset of the number
of evaluations becatse in many cases
the operator will already possess the:
required skills necessary for a new piece
of equipment or a new task and be abls
to demonstrate competency after only a
cursory explanation of the differences.
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For example, an experienced operator
conducting a blind lift for the first time
may have sufficient mastery of the
equipment such that she could pass an
evaluation after only a very brief
discussion of the signals to be used. In
the PEA, the agency judged that 50
percent of the new evaluations, or 1,162
evaluations (50% x 2,324), would alsa
require trainings (83 FR 23560-23561).
OSHA did not receive any comment on
this estimate. Using the same sstimates
for the newly included propane field
technician operators adds 28 additional
evaluations (15% of 366 evaluations is
55, and 50% of 55 is 28) that will
require additional training for a total of
1,189 (1,162 + 28) instances where
additionat training will be needad.

The second step is to identify an
average amount of time that each
training will take. Some trainings are
likely to require delailed instructions
about operating particular equipment
and discussions of protocol prior to a
lift. Other trainings might involve a very
short period of instruction, such as to
familiarize an experienced operator
with the setup of standard controls in a
different crane of the same type with
which the operator already has
experience. While OSHA lacked data
about the frequency of these different
types of trainings, it estimated in the
PEA that the average time for each
training is one hour {83 FR 23561}, For
context, this is the same amount of time
that OSHA previously estimated that it
would take for an inexperienced
aperalor to take the practical portion of
the standard crane operator test. OSHA
solicited comment on this one-hour
estimale, but received none, OSHA has
therefore relied on the same estimate in
this FEA.

OSHA expects two employess to be
occupied during this hour of training:
The equipment operator and the trainer.
Using the same wage estimates as above,
the hourly wage for the operator would
be $43.25 and a supervisor's howurly
wage of $46.78 for the trainer. However,
not all of the training time will result in
a loss of productivity to the employer.
(OSHA’s site visits and interviews
indicate that it is common for cperaters
to spend at least some of the training
time operating the crane under the
instruction of the trainer, performing
tasks that actually are useful for the
employer. While all of the trainer’s time
is an opportunity cast for the employer,
at least part of the operator’s time
results in productivity for the emplayer,
DSHA estimated in the PEA that, on
average, 75 percent of the operator’s
fraining time (45 minutes of the hour)
would consist of pure instruction or
other activities that would not be

productive for the ercployer (Id.). OSHA
requested comment on this estimate but
received none and is therefore relying
on that estimate in the FEA. Based on
the estimated one hour for each training,
the unit cost for each training is
therefore the supervisor’s wage for one
hour ($46.78) plus $31.95 in operator’s
wages for the 45 minutes of non-
productive time (Three quarters of the
operator’'s hourly wage of $43.25}, or
$79.22 per training. Thus, the total cost
of the training industry-wide is $94,000
($79.22 x 1,189),

Cost Savings of Avoiding Additional
Ceriifications

Absent this final rule, all crane
operators who are currently certified
only by crane type would have needed
to obtain certification both by type and
capacity. This final rule removes the
requirement for certification by capacity
and allows amployers to rely on either
“type and capacity” or “type only”
crane certifications, leaving only
certification by crane type as the
ohligation of the crane standard. To
calculate the cost-savings of additional
certifications that would be avoided by
the final rule, OSHA estimated the
numniber of crane operators not yet in
compliance with the type-and-capacity
certification requirement and multiplied
that estimate by the estimated cost of
ohtaining such certification.

Based on OSHA’s previous
rulemakings, OSHA estimated that
71,700 crane operators do not yet
possess a type-and-capacity
gertification. (82 FR 51993). Although
the 2014 I'EA estimated a gradual
decline over time of the numbar of such
operators (an estimate of 61,474 in 20186,
see Table 1, 70 FR 57796), the 2017
extension estimated that 71,700
operators were 1ot yet in compliance
and would not be for much of 2017 and
2018 leading up to the new 2018
deadline, (see Table 1, 82 FR 519085). In
the PEA, the agency accordingly
estimated the number of operators
certified by crane type only would
remain at 71,700 sach year and no
commenters provided better data. OSHA
adopted this approach because 71,780
was the last hard data point the agency
had, and relies on it again in the final
rule.#s Certification has likely gradually

33 Note that this 71,700 operalors is not impacled
by OSHA's increasa in the total number of operatars
to account fer additional propane industry
operators because this number only reflects
operators certified by type of crane, but not
capacity, who would have needad to obtain a new
certificale by capacity. Ths NPGA has indieated
that the majorliy of its operators have not yet
obtainod any cerlification under the hope that they
would be excluded from the standard, zo those
opoerators are not inclided in the group of 71,700,

spread as an expected job qualification
in the crane operator job market, so it

is quite possible that the number of
operators possessing a type, but not
type-and-capacity certification, is
actually higher today. The largest
cerlification school issues a certificate
by type only, which means there may be
additional cost savings that OSHA is not
attributing to this final rule since there
are more operators certified by type only
who would not have to become certified
by type and capacity.

0OSHA looked to the 2017 deadliine
extension rule lo estimate the unit cost
of & type and capacity certificate. There,
the agency estimated that such a test
would take 2.5 hours and require a $250
fixed testing fee (82 FR 51994). At the
hourly crane operator wage noted above
($43.25), the total cost for a compliant
certification is $358.13 ($250 + (2.5 %
$43.25}). If 71,700 crane operators
needed to take the test, the cost would
be $25,678,000 (71,700 x $358.13).
These costs include only the time and
costs necessary for certification, and do
not include the costs necessary for
training for the certification
examination, which would occur prior
to taking the type-only examination,
Because this rule would remove the
requirement for additional certifications
by capacity, that amount becomes a cost
saving,

Commenters presented two different
challenges to OSHA’s estimates of the
unit cost for certification, The NPGA's
comment, mirrored in many of the
comments that were part of a mass
meiling from the propane industry,
claimed that the unit cost for two
certifications is $3,790, which would be
$1,185 per certificate ({ID--1631, Part 2).
However, the NPGA’s estimates are for
& brand new operater (including
preparatory class titne as well as the
tests), which is different than the cost
that OSHA estimated here for the
purpose of determining costs savings
from aveiding an additional certificate
for an operator who already has a type-
only certificate.34

The I'UOE identified a per-
certification cost from NCCCO of $225,
which is slightly lower than OSHA’s
estimate of $250 (ID-1816), But the
IGOE estimate does not account for the
hourly cost of the operator’s time to take
the certification exam. The agency notes

4 The sconcmic analysis used by the agency to
estimate costs for now operators (those without any
certificates) results in a comparable number that is
actually slightly higher than NPGA’s estimate. See,
for example, the 2014 deadline extension analysis:
"OSHA estimaied that tratning and certification
costs for an operator with only limited experience
would consisl of $1,50¢ for a 2-day course
{including tests} and 18 hours of the operator’s
time, for & total cost of $2,141.16." {79 TR 57784),
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that its estimate costs the average price
in the market, not a single firm, and
believes ils gurrent costs are reasonable,
Note to the extent the agency is
underestimating costs this means its
estimate of cost savings is too low.

This, of course, is a one-time cost
savings, while costs of continued
evaluations and most of the other cost
slements of the rule are ongoing. Using
the agency’s standard 10 year horizon,
the result is an annualized cost savings
of $3,010,000 at a discount rate of 3
percent, and an acnualized cost savings
ol $3,656,000 at a discount rate of 7
percent.

The agency estimates there will also
be ongoing cost savings due to a number
of certifications that would have only
been needed for a change in capacity
{but not type) and hence no longer will
be needed. More than half of certifiad
crane operators have been certified by a
certifying body (including stata and
local governments) that does not issue
certificates by capacity, which indicates
that many of these operators may not
need multiple capacity certifications.
OSHA conservatively estimated the
value of this cost savings by taking 50
percent of the 2,379 additional
evaluations, or 1,189 (0.50 % 2,379) as an

additional number of arnual
certifications that would have been
required solely due to changes in crane
capacity but not crane type. The unit
cost for this certification follows
previous analysis in assigning a $250
flat fee for the certificate, as well as 1.5
hours of the operator’s time for the
written exam and 1 hour for the
practical exam. This gives a unit cost of
$358.13 ($250 + (2.5 x $43.25)). Finally,
the total annual cost savings for these
avoided certifications is $426,000 (1,189
x $358.13). Honge, along with the one-
time cost savings due to omitted
certifications, the totat cost savings for
these two elements are $3,436,000
(83,010,000 + $226,000) at a 3 percent
discount, and total cost savings for these
two elements of $4,082,000 ($3,656,000
+ $426,000) at a 7 parcent discount
rate,35

As noted above, OSHA may be
somewhat underestimating the cost
savings of this final rule, which would
offset any potential underestimation of
costs. Regardless, this has no effect on
the economic feasibility of this ruls.

Teotal Cost of the Final Rule .

The total annual cost of the final rule
comprises the cost items identified

SUMMARY TABLE-ANNUALIZED COSTS

above: Evaluations (those previously
calculated with offsets from the removal
of the requirements to certify by
capacity and with the additional
evaluatlion costs to account for new
skills and tasks), documentation of the
evaluations (including the one-time first
year evaluation documentation for
existing, currently employed cperators
without such docuinentation), and
training costs. The cost savings is due to
averting the need for all operators who
currently have a type only certification
to obtain a type-and-capacity
certification, Since the last item is
relatively large and primarily occurs in
the first year while the other costs are
ongoing, the discount rate and discount
horizon have & significant impact on the
final total cost. At a discount rate of 3
percent the sum of those parts is a cost
savings of $1,752,000 ($1,428,600 +
$54,000 + $62,000 + $94,000 +
$47,000-%$3,010,000 — $426,000). Using
a discount rate of 7 percent there are
cost savings of $2,388,000 {$1,428,000 +
$54,000+ $62,000 + $94,060 +

357,000 — $3,656,000 — $426,000).3°

Here 15 a stunimary table of all the
costs;

3% Discount 7% Discount
rate rate

initial evaluations ... et ib LY e ettt atmaa e b et s R e e rrreen $1,428,000 $1,428,000
NEW GVAIUATONS 1vriirriiisiseieeroesesseraisitessaeniarss a1 s see s s s aanes 4 aa28 408 104018 E0r bRt nnsarancmsnssssanstn e sbmnbantbnrs 54,000 |. 54,000
ongoing documentation evaluation ... 62,000 62,000
Training .. 94,000 £4,000
initial evaluahon documentatlon (annuallzed) 47,000 |: 57,000
non-capacity certifications, ctirrent population (cost savrngs, 10 years annuallzed) (3,010,000} (3,656,600)
non-capacity certifications, ongoing {cost savings) .. (426,000) (426,000)

TEHAE 11vvuvvvserseacesensesseemetiesstaesssasmesessseransesases s ndbessas 1ot averas s ara st ot s e bs e nemneae e E 411 L RaAR R YR s e n s e (1,752,000} (2,388,000)

Economic and Technological Feasibility

The agency has determined that the
proposal is technologically feasible
because many employers already
comply with all the provisions of the
revised rule and the rule would not
require any new technology. Ignoring
cost savings, the cost elements of
significance for this rule making are the
evaluation requirement with associated
training of $79.22 per training and
$90.04 for each operator evaluation, for
a total of $169.25 per operator, which
should be a small expense for the

35 Totals may not add up due to rounding,

36 Totals may not add up due to rounding.

37 A number of commenters questioed the
impact of the standard's requirement for operator
certification on their industries (see for example

businesses covered under this rule. The
vast majority of employers already
invest the resources necessary {o
comply with the provisions of the
standard. Hence the agency
preliminarily concludes that the
standard is economically feasible.?”

Certification of No Significant FEconomic
Impact on a Substantial Number of
Small Entities

The largest cost element of the
revisions to the rule is an evaluation
requirement with associated training of
$78.22 per trammg and $90 04 for each

1612, 1631, 1745 and many other commente from
the propane gas industry). The requirement for
operator certification is already part of the standard
and the removal of that requiroment is beyond the
scope of this rulemaking, as explained earlier in the
preambie to this rulemaking, OSHA demonstrated

operator evaluation, for a total of
$169.25, Small businesses will, by
definition, have few operators, and the
$169.25 cost for each operator
evaluation with training will not be a
significant impact for even the smallest
businesses. At an hourly wage of $43.25,
the annual salary for an operator is
$86,500 {$43.25 x 8 X 5 x 50), s0 this
operator evaluation cost is 0.2%
(169.25/86,500) of an operator’s annual
salary, Hence, OSHA certifies that this
final rule will not have a significant
economic impact on a substantial
numnber of small entities. =

the sconomic feasibility of operator certification
requirement in the 2010 rulemaking; the agency
need not re-analyze it in this rulemaking, which
addresses certification only to the extent that it *
reduces the number of certlflcaﬁﬁnq required by the
standlard.
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As with economic feasibility, there
were a number of commenters focused
on the impact of the standard’s
requirement for operator certification on
OSHA’s preliminary determination that
the rule would not have a significant
impact on a substantial nuimber of siall
businesses. As noted in the economic
feasihility analysis, this rulemaking
addresses certification only to the extent
that it reduces the number of
certifications required by the standard.

Benefits

OSHA’s 2010 Cranes and Derricks in
Conslruction standard included an
extensive analysis of the benefits
attributed to proventing crane-related
fatalities and serions injuries. In that
analysis, OSHA relied on IMIS injury
data made availabie in 2008 (see 75 FR
48093), finding that the standard would
prevent 175 injuries and 22 fatalities per
year for a total annual benefit of $209.3
million (75 FR 48079-48080).

OSHA, in the proposal for this rule,
preiiminarily cencluded that allowing
certification by type only would result
in no loss of benefits, OSHA received
only one comment challenging that
conclusion., That commenter, a
representative of a certification body
that issues certifications by capacity,
clainted that “[rletaining capacity will
require more siringent testing resulting
in an increase in crane safety, thus
fewer accidents,” (FD-1235), but this
commenter did not provide further
explanation of why the testing would be
more stringent or any evidence that it
would increase safety.

While testing organizations differed
over whether a certification by capacity
provided any useful information to an
employer, the remainder of the
commenters agreed that capacity is just
one factor to be considered in the
empioyer's overall evaluation of tha
aperatos’s ability. Only one commenter
opposed removing certification by
capacity, but even that commmenter did
nol point to any specific loss of safety
benefits, The majority of commenters
that responded to this issue support
removing the certification by capacity
requirement (ID-0690, 0703, 0719, 1611,
1616, 1619, 1628, 1632, 1719, 1735,
1744, 1755, 1764, 1768, 1801, 1816,
1826, 1828). None of the commenters
supporiing the removal of the
requirement for certification by capacity
indicated that the removal of that
requirement would result in any loss in
safety benefit. An induslry group whose
membership wses cranes for roofing
work stated that capacity “‘did very little
to advance the safe operation of cranes
at construction jobsites” (ID-1619). A
local chapter of a labor union noted that

the two certification badies that affer
cerlification by capacity did net offer
any safety evidence to the agency in
(OSHA's previous public hearings or
stakeholder meetings (1D-1719}.
Referring to consensus standards and
industry best practices, a national labor
organization implied that there is no
industry recognition of a safety benefit
from certification by capacity, noting
that ASME B30.5 “does not describe
{esting or examination by capacity,” and
the organization “is not aware of any
state or local regulatory body . . . that
requires certification or licensing by
both type and capacity” (ID-1816). In its
request for comments on this issue, the
agency specifically asked for
information that demonstrated the
safety benefits of certification by
capacity, but it did not receive any such
information,

As noted in the sections on
“Background” and “Need for a Rule,”
OSHA recsived significant feedback
from stakeholders following the 2010
final rule indicating that the standard, to
be fully effective, would need to
preserve the employer duty to evaluate
operators separately from the general
operator certification requirement.
Certificalions are intended to address
basic operator knowledge and skills, but
do not assess operators’ familiarity with
the actual squipment they will operate
or the specific tasks they will perform.
The amendments to the standard in this
rulemaking make that employer duty
permanent and add specificity, thereby
ensuring that the full benefits of the
standard will be realized.

The safety benefit of the rule is the
prevenlion of injuries or fatalities
resulting when operators certified to
operate the type of crane assigned still
lack the knowledge or skill to operate
that crane for the assigned task. As
noted earlier, there are many variables
in equipment and contrels between
different models of the same type of
crane, and there are many crane
operations that require additional
knowledge and skill beyond that
demonstrated during certification (e.g.,
swinging a “headache hall” instead of
lifting a load, performing a blind lift,
participating in a multi-crane lift, etc,}.
Cerlification does not address these
variables or provide assurance that the
operatars are qualified to safely operate
the equipment for the task assigned, so
without these amendments operators
could be permitted to perform
equipiment operations after November
2018 that they are not qualified to
operate safely. OSHA has already
determined that there is a significant
risk of injury when operators are

allowed to operate heavy machinery
that they are not qualified to operate.

The 2010 crane rule estimated annual
net benefits at $55.2 million in 2010
dollars (75 FR 47914). Since there are
cost savings for this final rule, net
benesfits of the joint 2010 final rule and
this final rule are vastly greater than
ZETO,

While this rule attempts to realize the
full benefits already identified in 2010
for the standard, and OSHA need not
parse the benefits of each provision of
the standard separately, OSHA
recognizes that the revision to the
standard is also likely to generate
additional benefits from the more
specific requirement for employers to
evaluate operators on specific
equipiment for specific tasks. To explore
this, OSHA conducted further analysis
of recent IMIS incident reports in an
effort to illustrate the new benefits of
the evalnation requirements beyond the
benefits that would be achieved through
the previcus standard with operator
certification alone.

OSHA looked at IMIS accident reports
for 20092013, years subsequent io the
data used for the FEA for the 2010
rulemaking, All accidents with any of
the search terms “boorm,” “‘crane,” or
“ptle driver” in either the avent
description or in the abstract were
examined, the same keywords as used
in the analysis for the 2010 final rule.
OSHA identified incidents where there
was an express mention in the IMIS
description that the crane operator was
upfamiliar with the specific crane
equipment used during the incident, or
with the specific task. Using this
methodology, the agency has been able
to identify three fatalities that may have
been prevented if the updated
evaluation requirement had heen in
place at the time. It is true that there was
a general duty to ensure operator
competency at the time of thess
incidents (see §§ 1926.20(b){4) and
1926.1427(k){2)). Bul, as explained
abave, that previous employer duty was
stated very generally and employers
might have believed that a preliminary
general examination of the operator
could satisfy the requirement without
accounting for evaluation of the
aperator’s ability to operate different
models of the same type or perform new
tasks.

OSHA believes that the revised rule,
which makes the evaluation duty
permanent and includes more detailed
evaluation documentation requirements,
would make it more likely an employer
conducts the appropriate type of
evaluation and therafore more likely
that such incidents would be avoided in
the future. By specifying the elements to
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be evaluated, OSHA expects the
avaluations o be more effective at
preventing injuries by identifying
operator limitations in a timely mannaer,
For example, the employer might have
believed it was complying with the
previous general employer duty ifit
evaluated an operator and found that
the operator was qualified to operate a
particular crane to lift pallets of
material, even though the employer did
not perform any additional evaluation
before assigning the operator to a lift
that required additional skillg, such as
a blind lift or lifting poles instead of
pallets. As indicated by the second IMIS
example below, there s greater risk of
injury if the operator is not qualified to
perform the new task, OSHA expects the
documentation requirement to assist
employers in complying with the
different eveluation elements of the
standard. And OSHA expects that the
documentation requirement will
facilitate comnnmication between
supervisors and operators and help
avoid assignment of an operator to
squipment or tasks for which he or she
is not gqualified, thereby reducing the
risk of injury from unqualified
operation,

The IMIS summaries are not
particularly detailed or uniform, so
many more of these incidents may also
have involved similar operator failures
that were not explicitly detailed in the
IMIS summary. But the complete IMIS
abstrdct of each fatal incident follows.

Case One: Operalor not competent o use
specific equipment:

At approximately 2:50 p.m. on }une 36
2009, an employee was walking toward a
seawall the company was recaonstricting
when a section of the boom failed and ol
on him, The employee was killed. The crane
had been built in 1964, and was bought by
Ray Qualiriann Marine Construction, Inc. on
April 29, 2008, The company never
performed ani annual inspection of the crane
or a monthly ons, and documentation was
not available to indicate any maintenance
had been dons to the crane. The only
documentation available for the crans was an
inspection repart dated June 10 2009, made
by a crane operator who workod for the
company, which failed to identify that the
crane did not have a boom angle indicator,
that several lacings were bent on it, and that
the angles and spacing of the repaired lacings
were uneven, In addition, neither the crane
operator who operated the crane on the day
of the accident, nor the foreman, had ever
seen the opérator's and maintenance manual
for the crane involved in the accident. The
crane operator was iwot familiar with the
controls of the crane, The operator did net
know the weight of the load, and did not
know the length of the boom, The crane was
overlpaded when the accident ccourred,

. The general manager of Ray -
Qualmann Marine Construction claimed

that the operator had extensive crane
exparience and had worked for the
company for more than 20 years, OSHA
concluded in its investigation, however,
that the company allowed the operator
use of the Link-Belt LS-58 crane with
no training for this equipment, The
absiract indicates that the lack of
familiarity with the specific equipment
used contributed to the fatality, An
evalnation of the operator’s competency
on the specific equipment, rather than
the general skills and knowledge tested
as part of the third-party certification
process, would have been more likely to
identify the problem in this case and
avoid the resulling fatality.

Case Two: Operator not competent to
perform specific task:

Cn November 17, 2009, employees with
Moreau’s Material Yard were driving pilings
for an oil rig foundation in which a 4,000 1b
hammer, attached to the top of the lead, was
used fo drive 70 to 75 ft poles into the
ground. Employee #1 was working on a
crawler crane platform approximately 20 to
25 ft above the ground. e was wearing a
harness with a lanyard connected to a ladder
rung. When the crane tipped over, Employee
#1 attemptad to jump from the platform to
the ground below. He was struck by the crane
and killed. The crans operator sustained
minor injuries, Other employees indicated
that the employer had never lifted poles of
that size and the crane boom may have been
used af an mlpropcr angle for the load being
carried,

It is clear from the IMIS report_ that
the operator was familiar with crane
equipment but had never lifted poles of
that size, Whila all of the details of the

task are not included in the abstract, the
note ahout the different pole'size and
thae operator’s use of an Improper boom
angle suggest that the activity was
significantly different from previcus
activitles such that it would have
required different knowledge or skills.
This incident and resulting injuries
might have béen prevented if the
employer took the time to evaluate the
operator for the specific task assigned.

Case Three: Operator inadequately trained:

On June 23, 2011, Employee #1, an .
ironworker, was installing a structural steel
bracing and painting structural steel bearns in
the ceiling of a manufacturing plant addition.
Employae #1 was working alone from a
boom-supported aerial work platform that
was borrowed from another employer. At
approximately 11:15 a.m., an electrician
walked into the area and found the aerial
work platform elevated with Employee #1
slumped over tha controls, Employee #1 was
crushed betwesn the work platform and one
of the ceiling heams. Other tradeémen at the
worksito used the ground controls to Iower
Employee #1 to the flagr, Employee #1 diad
from thé infuries, Employee #1 had beer -
trained in operating a boom-supported aerial
work platform by his employer, but was not

trained in the differences between those
aerlal work platforms that were owned by the
employer and the borrowed lift being nsed
the morning of the incident. The drive
contrels on the borrowed zerial work
platform may have been reversed from the
actual direction that they would operate.

The abstract does not include enough
information to be certain as to whether
the "‘boom-supported aerial work
platform” was equipment that would be
covered by the crane standard {it could
be a simple aerial lift not coverad by the
standard, or a boom crane or mnlti-
purpose machine configurad to support
the work platform in a manner that
would be within the scope of the
standard). Nevertheless, the incident
illustrates the potentially fatal
consequence of requiring an employee
to operate new equipment without
ensuring that the employee can account
for difforences in control locations and
functions. Like the previous cases, the
employee received training for certain
crene equipment but lacked the skills
necessary to operate the borrowed
machinery used on the day ofthe
accident. Had the employee been
svaluated by his employer before using
the equipiment, the employee’s
unfamiliarity with the equipment could
have been identified earlier and the
fatality might have been prevented.

OSHA presented the same analysis of
benefits, including these IMIS
summaries, in the NPRM and received
no comment challenging OSHA’s
analysis of the benefits of the rule or of
the IMIS $ummaries provided, As
discussed in the Summary and
Explanation, most commenters agreed
with OSHA's conclusion that evaluation
improves safety, even if the sffect could
not readily be quantified. Whils there
were many suggestions as to the best
approach to the requirements for |
employer evaluation, there was virtually
no opposition to the basic concept of
requiring emplovers to evaluate their
operators.

C. Paperwork Heducbon Act

Overview:

The flnal “Cranes and Derricks in
Construction: Operator Qualification”
rule contains information collection
(paperwork) requirements that are
subject to review by OMB. The
Paperwork Reduction Act of 1895
(PRA), 44 U.5.C. 3501 ot seq., and its
implementing regulations, 5 CFR part
1320, require that the Department
consider the impact of paperwork and
pther information collection burdens:
imposed on the public. A Federal .
agency generally cannot conduct or-
gponsor a collection of information, and
the public is generally not requlred to-
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respond to an information collection,
unless it is approved by OMB under the
PRA and displays a currently valid
OMB Control Number. In addition,
notwithstanding any other provisions of
law, no person may generally be subjact
io penalty for failing to comply with a
collection of infarmation that does not
display a vatid OMB Control Number.
Sea 5 CFR 1320.5(a) and 1320.6.

Soticitation of Commenis

GSHA published two separate
Federal Register notices that allowed
the public an opportunity te comment
on the proposed Information Collection
Request (ICR) containing the
information eollection requirements in
the proposed rule for 60 days, as
required by 44 1.S.C. 3507). The NPRM
provided an initial 30 days for the
public to comment on the ICR
corresponding to the general comment
period lor the rulemaking (83 FR
23534), and OSHA published a second
companion notice to the NPRM on July
30, 2018 {83 'R 36507}, allowing the
public an additional 30 days to
comment on the information collection
requirements contained in the proposal.
Concurrent with the proposed rule,
0OSHA submitted the ICR to OMB for
review (JCR Reference Number 201710-
1218-002) in accordance with 44 U.S.C.,
3507(d).

On July 31, 2018, OMB issued a
Notice of Action: (NOA) assigning the
proposal’s ICR a new control number,
1218-0270, to be used in future ICR
submissions. OMB noted that this action
had no effect on any current approvals,
OMB also noted that the NOA is not an
approval to conduct or sponsor the
infermation gollection contained in the
proposal, Finally, OME requested that,
“Prior to publication of the final rule,
the agency should provide a summary of
any comments related to the
information collection and their
response, including any changes made
to the ICR as a result of comments. In
addition, the agency must enter the
correct burden estimates.”

The proposed rule invited the public
to submit comments to OMB, in
addition to OSHA, on the proposed
information collection requirements
with regard to the following:

o Whether the proposed information
collection requirements are necessary
for the proper performance of the
agency’s functions, including whether
the information is useful;

» The accuracy of OSHA's estimate of
the burden {time and cost) of the
information collection reguirements,
including the validity of the
methodeology and assumptions used;

e The quality, utility, and clarity of
the information collected; and

e Ways to minimize the compliance
burden on emplovers, for example, by
using automated or other technological
techniques for collocting and
transmitting information.

OSHA received three public
comments 38 on the proposed ICR that
are addressed in the agency’s final ICR
analysis. In addition, OSHA received a
nmumber of comments in response to the
proposed ruls, described earlier in this
preamble, that also addressed several
information collection requirements
{primarily the requirement to document
evaluations) and contained information
relevant to the burden hour and costs
analysis in the ICR. Responses to these
comments are found above in Section
[II, Summary and Explanation of the
Proposed Amendments to Subpart CC.
OSHA considered them when it
developed the revised ICR associatsd
with the finsl rule.

Concurrent with publication of this
final rule, the Department of Labor
submitted the final ICR, containing the
full analysis and description of the
burden hours and costs associated with
the final rule, to OMB for approval. A
copy of this ICR is available at http://
www. reginfo.gov/public/do/
PRAViewICR?ref nbr=201808-1218-001
(this link will become active on the day
following publication of the final rule).
OSHA will publish a separate notice in
the Federal Register that will announce
the results of OMB’s review. That notice
will also include a list of OMB-
approved information collection
requirements and total burden hours
and costs imposed by the new standard.
The Agency will also codify the OMB
cantrol number for the standard into
§ 1926.5, which is the central section in
which OSHA displays its approved
collection under the Paperwork
Reduction Act.

Summary of Information Collection
Requirements

This final rule establishes new
information collection requirements. It
also modifies a small number of
information collection requirements i
the Cranes and Derricks in Conslruction
Standard (29 CFR part 1926, Subpart
CC) Information Collection (IC)
previously approved by OMB. If the
new information collection
requirements are approved by OMB,
OSHA will request a second OMB
appraval to amend the comprehoensive
Cranes and Derricks in Construction

 See www.lagulations.gov, docket numbers:
0O8HA~2018-0009-0003; OSHA--2018-0008-0004;
and OSHA~-2018-0009-0005.

Information Gollection (OMB conirol
number 1218-0261) to incorporate the
ICR analysis associated with the final
Cranes and Derricks in Construction
Standard: Operator Qualification and to
discontinue the new conirol number
(1218-0270).

Below is a summary of the major
differences in the information collection
requirements contained in the revised
rule from the information collection
requirements previously approved in
ihe ICR. Also, the summary includes a
brief description of the significant
changes between the proposal and the
final rule’s information collection
requirements. These differences are
discussed in more specific detail in
Section HI: Summary and Explanation
of the Amendments to Subpart CC. The
impact on information collection
raquirements is also discussed in more
detail in Item 8 of the ICR.

Some of these adopted revigions
regulted in changes to the previous
burden heur and/or cost estimates
associated with the current OMB-
approved information collection
requirements contained in the Cranes
and Derricks in Construction Standard
Information Collection. Others did not
change burden hour or cost estimates,
but would substantively modify
language contained in the currently
OMB-approved ICR. Still others revised
previous standard provisions that are
net information collection requirements.
This sumnmary addresses the first two
categories to ensure that the ICR reflects
the updated regulatory text, but does not
acdress the last category of revisions. In
addition, this summary does not addrass
the provisions that are substantively
unchanged from the current, OMB-
approved information collection
requiremnsits. Discussion and
justification of these provisions can be
found in the preamble to the final 2010
crane rule (75 FR 48017) and also in the
Supporting Statements for this final
rule, as well as in the approved
Information Collsction,

Section 1926.1427{a)—Operalor
Training, Certification, and Evaluation

The introductory text in paragraph (a)
sets out the employer’s responsibility to
ensure that each operator is certified/
licensed in accordance with subpart CG,
and is evaluated on his or her
competence to safely operate the
equipment that will be used, before the
employer permits him or her to operate
equipment covered by subpart CC
without continueus monitoring. The
revised approach provides a clearer
structure than the previous standard,
which was not designed to




Federal Register/Vol. 83, No. 218/ Friday, November 9, 2018/Rules and Regulations

‘56243

accommodate both certification and
evaluation.

Section 1926,1427(c)—Operator
Certification and Licensing

Under paragraph (c), the employer
must ensure that each operator is
certified or licensed to operate the
aquipment. Paragraph (c) retains the
certification and licensing structure of
the previous standard with only a few
miner modifications intsnded to
improve comprehension of certification/
licensing requiremnents. For example,
(OSHA removed the reference to an
“option” with respect to mandatory
compliance with existing state and local
licensing requirements that meet the
minimum requirements under federal
law.

Section 1926.1427{d)-Certification by
an Accredited Crane Operator Testing
Organization

Revised paragraph (d) retains the
requirements of previous paragraph
§1926.1427(k), excepl that the revision
removes the requirement for -
certification by capacity of crane, as
required in previous paragraphs
{(BHINB) and (b)(2), The need for this
change is explained in the “Need for a
Rule” section of the preamble. The
revised rule also makes some non-
substantive language clarifications.
Compliance with the requirements of
revised paragraph {d) is the option that
OSHA expects the vast majority of
emponers to use.

Section 1926, 1427[e]—Aud1tecl
Employer Program

The substantive content of rev1sed
paragraph (e} is the same as previous
§1926.1427(c). It sets out the parameters
for a nonportable certification program
administersd by the employer and
audited by a third party. The changes to
the regulatory text for the audited
employer program dre to remove the
word “qualification’ and to replace
three cross references with updated
references to their new locations in the
final rule.

Section 1926.1427{f}—Evaluation

Paragraph (f) sets out new specific
requirements that employers must
follow to conduct an operator
evaluation and re-evaluation, including
documentation requirements, Paragraph
{f)(8) requires the employer to document
the evaluation of each operator and to
ensure that the documentation is
availablé at the worksite while the
operator is employed by the employer.
OSHA is adding language to this final
rule that states explicitly the
documentation must beé maintained

while the operator is employed by the
employer. This paragraph also specifies
the inlormation that the documentation
needs to include: The operator’s name,
the evaluator’s name and signature, the
date of the evaluation, and the make,
model and configuration of the
equipment used in the evaluation,
However, the documenialion would not
need to be in any particular format. The
employer must make the documant
available at the worksite for the duration
of the operator’s employment.

The final rule alsc permits the
employer to rely on its previous
assessments of an operator employed by
that employer prior to December 10,
2018, in lieu of conducting a new
evaluation of that operator’s existing
knowledge and skills. Thus, for those
operators assessed under this provision
of the final rule, the ovaluation
documentation must reflect the date of
the employer’s determination of the
operator’s abilities and the make, model
and configuration of equipment on
which the operator has previously
demonstrated competency. The
proposed rule did not include the
provisions permitting employers to rely
on previous assessments of current
employees in lieu of conducting new
svaluations and the assomared
documentation.

Section 1928, 1427(h]-~Langudge and
themcy

Previous paragraph § 1926 142 7(h)
allowed operators to be dertified in a
language other than English, provided
that the operator understands that: -
language, Paragraph (h) in the final rule
is nearly identical to previous paragraph
{h) with the exception that it removes
the reference to the previous: -
qualification language in paragraph
(b)(2), which has been replaced.

Title of Collection: Cranes and .
Derricks in Construction: Operator
Qualification.

OMB Control Number: 1218-0270.

Affected Public: Private Sector-—
businesses or other for-profits,

Total Estimated Number of
Respondents: 119,904 (117,130
employers of operators and 2,774
amployers of propane fleld technician
officers).

Total Estimated Number of
Responses: 102,144,

Total Esnmated Annual Time Burden
Hours: 7,173,

Total Fstimated Annual Other Costs
{capital, operation and mamtenance}
Burden: $84. P :

D, Federahsm E
QSHA reviewed the revisions to the.
cranes standard in accordance with the

Executive Order on Federalism
(Executive Order 13132, 64 FR 43255,
August 10, 1999), which requires that
Federal agencies, to the extent possible,
refrain from limiting State policy
options, consult with States prior to
taking any actions that would restrict
State policy options, and take such
actions only when clear constitutional
and statutory authority exists and the
problem is national in scope. Executive
Order 13132 provides for preemption of
State law only with the expressed
consent of Congress. Federal agencies
must limit any such presmption to the
extent possible,

Under Seciion 18 of the OSH Act,
Congress expraessly provides that States
and U.S. territories may adoept, with
Fodoral approval, a plan for the
development and enforcement of
occupational safety and health
standards. OSFA refers to such States
and territories as “‘State Plan States.”
Occupational safety and health
standards developed by Stats Plan
States must be at least as effective in
providing safe and healthful
employment and places of employment
as the Federal standards (29 U.S.C. 667).

OSHA previously concluded from its
analysis for the 2010 final rule that
promulgation of subpart CC comples
with Executive Order 13132 (see 75 FR
48128-29). The amendmen!s in this
final rule do not change that conclusion.
In States withoul an OSHA-approved
State Plan, this revised rule will limit
state policy options in the same manner
as every standerd promulgated by -
OSHA. But the revised rule also requites
compliance with State and local crane
operator hcensmg programs that meet
certain minimum standards. Section 18
of the OSH Act, as noted in the previous
paragraph, permits State-Plan States to
develop and enforce their own cranes

“standards provided these requirerients

are at least as effective in providing safe
and healthful employnient and places of
employment as the requirements
specified in this final rule; - '

E. State Plans

When Faderal OSHA pr{)mulgates a
new standard or a more stringent
amendment to an existing standard,
State Plans must either amend their
standards to be identical or “at least as
effective as™ the new standard or
amendment, or show that an existing
State standard covering this area is.
already “at Jeast as effective’ as the new
Federal standard or amendment (28 CFR
1953.5(a)). State Plan adoption must be
completed within six monthis of the
promulgation date of the final Federal
rule. When OSHA profmulgates a new:
standard or amendment that dees not-.
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impose additional or more stringent
requirements than an existing standard,
State Plans do not have to amend their
standards, although OSHA may
encourage them to do so. The 28 OSHA-
approved State Plans are: Alaska,
Arizona, California, Connecticut,
Hawaii, Hlinois, Indiana, Iowa,
Kentucky, Maine, Maryland, Michigan,
Minnesota, Nevada, New Mexico, New
Jersey, New York, North Carclina,
Oregon, Puerto Rico, South Carolina,
Tennesses, Utah, Vermont, Virginia,
Virgin Islands, Washington, and
Wyoming. Connecticut, lllinois, New
Jersey, New York, Maine, and the Virgin
Islands have OSHA-approved State
Plans that apply to State and local
government employees only.

The amendments to OSHA's cranes
standard in this final rule require
employers to permanently implemant
evaluations of crane operators, wheveas
the previcus evaluation duty had been
temporary with a fixed end date. These
evaluations must be documentsd and
include more specificity than the
previous temparary employer duty to
assess and train operators under
§1926.1427(k}2). Accordingly, State
Plans are required to adopt an “al least
ag effective” change to their standard.

OSHA is also removing the previous
requirement for crane operators to be
certified by crane capacity as well as
crans type. Becanse this change removes
a requirement rather than imposing one,
State Plans are not be required to make
this change, but may do so if they so
choose.

F. Unfunded Mandates Reform Act

When OSHA issued the final Cranes
and Derricks in Construction rule in
2010 {75 FR 47908), it reviewed the rule
according to the Unfunded Mandates
Reform Act of 1995 (UMRA; 2 U.S.C.
1501 et saq.) and Executive Order 12875
(56 FR 58093). OSHA concluded that
the final rule did not meet the definition
of a “Federal intergovernmental
mandate” under the UMRA hecause
(OSHA standards do not apply to State
or local governments except in States
that veluntarily adopt State Plans,
OSHA further noted that the 2010 rule
imposed costs of over $100 million per
year on the private sector and, therefore,
required review under the UMRA for
those costs, but concluded that its 2010
final economic analysis met that
requiremnendt,

As discussed above in Section IILA
(Final Economic Analysis and
Regulatory I'lexibility Analysis) of this
preamble, this final rule has cost savings
of approximalely $1.8 million per year.
Therefore, for the purposes of the
UMRA, OSHA certifies that this final

rule would not mandate that State,
local, or tribal governments adopt new,
unfunded regulatory chligations, or
increase expenditures by the private
sector of more than $100 million in any
yenr.

G. Consultation and Coordination With
Indian Tribal Governments

OSHA reviewed this final rule in
accordance with Executive Order 13175
(65 FR 67249) and determired that it
will not have “tribal implications’ as
defined in that order, The final rule will
not have substantial direct effects en
one or more Indian tribes, on the
relationship between the Fedaral
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

H. Executive Order 13771: Reducing
Regulation und Contrelling Regulatory
Costs

Consistent with E.Q, 13771 (82 FR
9339, January 30, 2017), OSHA has
estimated at a 3 percent discount rate,
there are net annual cost savings of
$1,752,000, and at a discount rate of 7
percent there is an annual cost savings
of $2,388,000. This rule is an E.O. 13771
deregulatory action. Details on the
estimated costs and cost savings
estimates for this rule can be found in
the linal rule’s economic analysis,

List of Subjects in 29 CFR Part 1926

Certificaticn, Constructien industry,
Cranes, Derricks, Ocoupational safety
and health, Qualification, Safety,
Training.

Signad at Washington, DC, on November 5,
2018.

Loren Sweatt,
Deputy Assistant Secretary of Labor for
Cecupational Safety and Health.

For the reasons stated in the preamble
of this final rule, OSHA is amending 29
CFR part 1926 as follows:

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR CONSTRUCTION

Subpart CC—Cranes and Derricks in
Construction

& 1. The authority citation for subpart
CC continues to read as follows:

Autharity: 40 11.5.C, 3701 et seq.; 29
U.5.C. 653, 655, 657; Secrelary of Labor's
Ordor No. 5-2007 {72 FR 31159) or 1-2012
(77 FR 3912), as applicabls; and 29 CFR part
1911.

B 2. Revise § 1926.1427 to read as
follows:

§1926.1427 Operator training,
certification, and evaluation.

(a) General requirements for
operators, The employer must ensure
that sach operator is trained, certified/
licensed, and evaluated in accordance
with this section before operating any
equipment covered under subpart CC,
gxcept for the squipment listed in
paragraph (a}{2) of this section.

(1} Operation during training, An
employee who has not been certified/
licensed and evaluated to operate
assigned equipment in accordance with
this section may only operata the
equipment as an operator-in-training
under supervision in accordance with
the requirements of paragraph (b) of this
section.

(2) Exceptions. Operators of derricks
(see § 1926.1436), sideboom cranes (see
§ 1926.1440), or equipment with a
maximum manufacturer-rated hoisting/
lifting capacity of 2,000 pounds or less
{see § 1926.1441) are not required to
comply with. § 1926.1427. Note: The
training requirements in those other
sactions continue to apply (for the
lraining requirement for operators of
sideboom cranes, follow section
1926,1430(c)).

{3) Qualification by the U.S. military.
(i) For purposes of this section, an
operator who s an employee of the U.S.
military meets the requirements of this
section if he/she has a current operator
qualification issued by the U.S. military
for operation of the equipment. An
employes of the 15,3, military is a
Federal employee of the Department of
Defense or Armed Forces and does not
include employees of private
contractors,

(i) A qualification under this
paragraph is:

(A) Not portable: Such a qualification
meets the requirements of paragraph (a)
of this section only where the operator
is employed by (and operating the
equipment for) the employer that issued
the qualification.

(B) Valid for the period of time
ipulated hy the issuing entity.

(%) Operator iraining. The employer
must provide each operator-in-training
with sufficient tratning, through a
combination of formal and practical
instruction, to ensure that the operator-
in-training develops the skills,
knowledge, and ability to recognize and
avert risk necessary to operate the
equipment safely for assigned work.

(1) The employer must provide
instruction on the knowledge and skills
listed in paragraphs (j){1} and (2) of this
section to the operator-in-training.

(2) The operator-in-training must he
continuously monitored on site by a
trainer while operating equipment.

at
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(3) The employer may only assign
tasks within the operator-in-training’s
ability. However, except as provided in
paragraph (b)(3)(v} of this section, the
operator-in-training shall not operate
the equipment in any of the following
circumstances unless certified in
accordance with paragraph (c) of this
section:

(i} If any part of the equipment, load
ling, or load (including rigging and
tifting accessories), if operated up to the
equipment’s maximum working radius
in the work zone (see § 1926,1408(a)(1)},
could get within 20 feet of a power line
that is up to 350 kV, or within 50 feet
of a power line that is over 350 kV,

(ii} If the equipment is used to hoist
personnel.

(iii) In multiple-equipment lifts.

{iv) i the equipment is used over a
shaft, cofferdam, or in a tank farm.

(v) In multiple-lift rigging operations,
except where the operator's trainer
determines that the operator-in-
training’s skills are sufficient for this
high-skill work.

{4) The employer must ensure that an
operator-in-training is monitored as
follows when operating equipment
covered by this subpart:

{i) While operating the equipment, the
operator-in-training must be
continuously monitered by an
individual {“operator’s trainer”) who
meets all of the following requirements:

{A) The operator's trainer is an
employee or dgent of the vperator-in-
training’s employer..

(B} The operator s trainer has the
knowledge, training, and experience
necessary to direct the operator-in-
training on the equipment in use,

(i1} While monitoring the operator-in-
training, the operator’s trainer performs
no tasks that detract from the trainer’s
ability to monitor the operator-in-
training,

(iii) For equlpment other than tower
cranes: The operator’s trainer and the
operator-in-training must be in direct
line of sight of each other. In addition,
they must communicate verbally or by
hand signals. For tower cranes: The
operator’s trainer and the operator-in-
training must be in direct
communication with each other,

{iv) The operator-in-training must be
monitored by the operatar's trainer at all
times, except for short breaks where all
of the following are met:

{A) The break lasts no longer than 15
minutes and there is no more than one
bréak per hour. - - .

(B) Immediately prior to tho break the
operator’s trainer informs the operator-
in-training of the specific tasks that the
operator-in-training is to perform and

limitations to which he/she must adhere
during the operator trainer’s break.

(C) The specific tasks that the
operator-in-training will perform during
the operator trainer's break are within
the operator-in-training’s abilities.

(5) Retraining. The employer must
provide retraining in relevant topics for
each operator when, based on the
performance of the operator or an
evaluation of the operator’s knowledge,
there is an indication that retraining is
NIeCesSATY.

{c) Operator certification and
licensing, The employer must ensure
that each operator is certified or
licensed to operate the equipment as
follows:

(1) Licensing. When a state or local
government issues operator licenses for
equipment covered under subpart CC,
the equipment operator must be
licensed by that government entity for
operation of equipment within that
entity’s jurisdiction if that government
ligensing program meets the following
Tequirements:

(i) The requiremsnts for obtaining the
license include an assessment, by
written and practical tests, of the
operator applicant regarding, at a
minimum, the knowledge and skills
listed in paragraphs (j}{1} and (2) of this
section,

(i1} The testing mests Industry-
recognized criteria for written testing
materials, practical examinations, test
administration, grading, facﬂlues/
equipment, and personnel,

(i1} The government authority that
oversess the licensing department/office
has determined that the requirements in
paragraphs (c){1)(i) and (i) of this
section have been met.

(iv) The licensing department/ office
has testing procedures for re-licensing
designed to ensure that the operator
continues to meet the technical’
knowledge and skills requirements in
paragraphs (j)(1] and (2} of this section.

(v) For the purposes of cemphdnoe
with this section, a license is valid for
the period of time stipulated by the
licensing department/office, but no
longer than 5 years.

(2) Certification. When an operator is
not required to be licensed under
paragraph (c){1) of this section, the -
operater must be certified in accordance
with paragraph (d) or (e) of this section,

(3) No cost to employees. Whenever
operator certification/licensure is
required under this section, the:
employsr must provide the certlflcatmn/
licensure at no cost to employees. :

(4) Provision of testing and training, A
testing entity is permitted to provide
training as well as testing services as
long as the criteria of the applicable

governmental or accrediting agency {in
the option selected) for an organization
providing both services are mel,

{d} Certification by an accredited
crane operator testing organization. (1)
For a certification to satisfy the
requirements of this section, the crans
operator testing organization providing
the certification must:

(i) Be accredited by a nationally
recognized accrediting agency based on
that agency’s determination that
industry-recognized criteria for written
testing materials, practical
examinations, test administration,
grading, facililies/equipment, and
personnel have been met.

(ii) Administer written and practical
tests that:

(A) Assess the operator applicant
regarding, at a minimum, the knowledge
and skills listed in paragraphs ()(1) and
(2) of this section.

(B) Provide certification based on
equipment type, or type and capacity.

(ii1) Hlave procedures for operators to
re-apply and be re-tested in the event an
operator applicant fails a tost or is
decertified, .

{iv) Have testing procedures for re-
certification designed to ensure that the
operator continues to meet the technical
Imowledge and skills requirements in
paragraphs (j)(1) and (2) of this section,

{v) Have its accreditation reviewed by
tha nationally recognized accrediting
agency at least every 3 years. -

{2) If no accredited testing ageticy.
offers certification examinations for a
particular type of equipment, an.
operator will be deemed to have
complied with the certification
requirements of this section for that
pquipment if the operator has been’
certified for the type that is micst' similar
to that equipment and for which a
certification examination is avatlable:
The operator’s certificate must state the
type of equipment for which the
operator is certified. : :

(3) A certification issued under th;s
option is portable among employers’
who are required to have operators
certified under this option..

(4) A certification issued under this:
paragraph is valid for 5 years.

(e) Audited employer program. The
employer’s certification of its employee
must meet the following requirements:

(1) Testing. The written and practical
tests must be either:

(i) Developed by an accredited crane
operatar testing organization {see
paragraph (d) of this section); or -

(ii) Approved by an auditor in -
accordance with the followmg
requirementsi-.

{A) The auditor is certified to evalua%e
such testsby afi accredited crane
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operator testing organization (see
paragraph (d) of this section).

{B) The auditor is not an employee of
the employer.

{C) The approval must be based on the
auditor's determination that the written
and practical tests meet nationally
recognized test development criteria
and are valid and reliable in assessing
the operator applicants regarding, at a
minimurn, the knowledge and skills
listed in paragraphs (j)(1) and (2} of this
section.

(D} The audit must be conducted in
accordance with nationally recognized
auditing standards.

(2} Administration of fests. (i) The
written and practical tests must be
administersd under circumstances
approvad by the auditor as mesting
nationally recognized test
administration standards,

(ii) The auditor must be certified to
evaluate the administration of the
written and practical lests by an
accredited crane operator testing
organization {see paragraph {d) of this
sectionl.

(iii) The auditor must not be an
employee of the employer.

(iv} The audit must be conducted in
accordance with nationally recognized
auditing standards.

(8) Timing of audit. The employer
program must be audited within 3
months of the beginning of the program
and at least every 3 years thereafler,

(4) Requalification. The employer
program must have testing procedures
for re-qualification designed to ensure
that the operator continues to meet the
technical knowledge and skills
requirements in paragraphs {(§](1) and (2)
of this section. The re-qualification
procedures must be audited in
accordance with paragraphs (e)(1) and
{2} of this section.

(8} Deficiencies. If the auditor
determines that there is a significant
deficiency (“'deficiency”} in the
program, the employer must ensure that:

(1) No operator is qualified until the
auditor confirms that the deficiency has
been corrected.

(31) The program is audited again
within 188 days of the confirmation that
the deficiency was corrected.

(iti) The auditor files a documented
report of the deficiency to the
appropriate Regional Office of the
Occupational Safety and Health
Administration within 15 days of the
auditor’s determination that there is a
deficiency.

{iv) Records of the audits of the
employer’s program are maintained by
the auditor for 3 years and are made
available by the auditor to the Secretary

of Labor or the Secretary’s designated
representative upon request.

8) Audited-program certificates. A
certification under this paragraph is:

(1) Not portable; Such a certification
meets the requirements of paragraph (c)
of this section only where the operator
is employed by (and operating the
equipment for) the employer that issusd
the certification,

(i1) Valid for 5 years.

{f) Evaluation. (1) Through an
evaluation, the employer must ensure
that each operator is qualified by a
demonstration of

(i) The skills and knowledge, as well
as the ability to recognize and avert risk,
necassary (o operate the equipment
safely, including those specific to the
safety devices, operational aids,
software, and tha size and configuration
of the equipment. Size and
configuration includes, but is not
limited to, lifting capacity, boom length,
attachments, luffing jib, and
counterweight sat-up.

(ii} The ability to perform the hoisting
activities required for assigned work,
including, if applicable, hlind lifts,
personnel hoisting, and mulli-crane
lifts,

(2) For operaters employed prior to
December 10, 2018, the employer may
rely on its previous assessments of the
operator in lien of conducting a new
evaluation of that operator’s existing
knowledge and skills,

(3) The definition of *qualified” in
§1926.32 does not apply to paragraph
(f){1) of this section: Possession of a
certificate or degree cannot, by itself,
cause a person to be qualified for
purpases of paragraph (£){1).

{4) The evaluation required under
paragraph ([)(1) of this section must be
conducted by an individual who has the
knowledge, training, and experience
necessary (o assess equipment
aperators.

{8) The evaluator must be an
employee or agent of the employer.
Employers that assign evaluations to an
agent retain the duty to ensure that the
requirements in paragraph (f) are
satisfied. Once the evaluation is
completed successfully, the employer
may allow the operator to operate other
equipment that the employer can
demonstrate does not require
substantially different skills, knowledge,
or ability to recognize and avert risk to
operate.

(6} The employer must document the
completion of the evaluation. This
decument must provide: The operator’s
name; the evaluator's name and
signature; the date; and the make,
model, and configuration of equipment
used in the evaluation. The employer

must make the document available at
the worksite while the operator is
employed by the empleyer, For
operators assessed per paragraph {f)(2)
of this section, the documentation must
reflect the date of the employer’s
determination of the operater’s abilities
and the make, model and configuration
of equipment on which the operator has
previously demonstrated competency.

{(7) When an employer is required to
provide an operator with reiraining
under paragraph (b)(5) of this section,
the employer must re-evaluate the
operator with respect to the subject of
the retraining.

{g) [Reserved].

{h} Language and literacy
requirements. (1) Tests under this
section may be administered verbally,
with answers given verbally, where tha
operator candidate:

(i) Passes a written demonstration of
literacy relevant to the work.

{1i) Demonstrates the ability to use the
type of written manufacturer procedures
applicable to the class/type of
equipment for which the candidate is
seeking certification.

{2) Tests under this section may be
administered in any language the
operator candidate understands, and the
operator’s certification documentation
must note the language in which the test
was given. The operator is only
permitted to operate squipment that is
furnished with materials required by
this subpart, such as operations manuals
and load charts, that are written in the
lanpuage of the certification,

(1) [Rosorved].

(i) Certification criteria. Certifications
must be based on the following:

(1)} A determination throngh a written
test that:

{1} The individual knews the
information necessary for safe operation
of the specific type of equipment the
individual will operate, including all of
the following:

{A) The contrels and operational/
performance characteristics.

{B} Use of, and the ability to calculate
(manually or with a calculator), load/
capacity information on a variety of
configurations of the equipment.

(C) Procedures for preventing and
responding to power line contact.

{D) Technical knowledge of the
subject matter criteria listed in appendix
C of this subpart applicable to the
specific type of equipment the
individual will operate. Use of the
appendix C criteria meets the
requirements of this provision.

(E) Technical knowledge applicable to
the suitability of the supporting ground
and surface to handle expected loads,
site hazards, and site access.
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(F) This subpart, including applicable
incorporated materials.

{ii) The individual is able to read and
locate relevant information in the
equipment manual and other materials
containing information referred to in
paragraph (j)(1){i} of this section.

(2) A determination through a
practical test that the individual has the
skills necessary for safe operation of the
equipment, including the following:

(i) Ability to recognize, from visual
and auditory observation, the items
listed in § 1926.1412(d) (shift
inspection).

(ii) Operational and maneuvering
skills,

{iii) Application of load chart
information.

{iv) Application of safe shut-down
and securing procedures.

(k) Effective dates. (1) Apart from the
evaluation and documentation
requirements in paragraphs (a) and (),
this section is effective on December 10,
2018.

(2) The evaluation and documentation
requirements in paragraphs (a) and ()
are effective on February 7, 2019,
@ 3. Amend § 1926.1430 by:
@ a. Revising paragraphs (c)(1) and (2);
a b. Removing paragraph (c)(3); and
| c. Redesignating paragraph (c)(4) as
paragraph (c)(3).

The revisions read as follows;

§1926.1430 Training.

* * * *® *

(C)* * %

(1) The employer must train each
operator in accordance with
§1026.1427(a) and {b), on the safe
operation of the equipment the operator
will be using.

{2). The employer must train each
operator covered under the exception of
§1926.1427(aj(2) on the safe operation
of the equipment the operator will he
using.

*® * * * *
[FR Doc. 2018-24481 Filod 11-7-18; 4:15 pra]
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